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THE COURT: Yes, go ahead. 

MS. PEEBLES: Just a couple things, Judge. I 
want to follow up a little bit on Mr. Bohrer. We filed 
a motion previously with the Court in connection with 
the ruling regarding the notes. 

THE COURT: You will have a written decision 
on that probably by Thursday. 

MS. PEEBLES: Thank you. 

THE COURT: Yep. 

MS. PEEBLES: In addition to that, Judge, a 
couple things. I spoke with Mr. Oakes, and he 
indicates he's going to provide the Court with some 
caselaw in opposition of having Catherine Schmitt 
testify. I wanted to clarify a couple things or at 
least make it clear on the record that she wasn't able 
to testify yesterday in connection with the proffer 
that we wanted her to provide the Court that we think 
there is a modus operandi here that was very similar 
and I just wanted to go down the list of things that we 
think are -- are similar in terms of the -- 

THE COURT: The problem is I think you're 
miss -- you’re misstating Molineux for one thing, 
Molineux is defendant specific, not third party 
specific for one thing, and second, you're trying to 
impeach your own witness which you know you’re not 

Jennifer Adydan 
Official Court Reporter 



People v Gary Thiibodeau 


1654 


o 

It. J 




08 : 43:40 

1 

08 : 43:42 

2 

08 : 43:42 

3 

08 : 43:44 

4 

08 : 43:46 

5 

08 : 43:47 

6 

08 : 43:48 

7 

08 : 43:50 

8 

08 : 43:54 

9 

08 : 43:57 

10 

08 : 44:00 

11 

08 : 44:04 

12 

08 : 44:07 

13 

08 : 44:11 

14 

08 : 44:12 

15 

08 : 44:15 

16 

08 : 44:18 

17 

08 : 44:21 

18 

08 : 44:24 

19 

08 : 44:25 

20 

08 : 44:27 

21 

08 : 44:29 

22 

08 : 44:33 

23 

08 : 44:37 

24 

08 : 44:39 

25 


allowed to do. It's against Mr. Bohrer's penal 
interest. 

MS. PEEBLES: Judge, again, I would go to the 
matter of my client having a right to present a defense 
during trial. 

THE COURT: I understand that, and Mr. Bohrer 
is not a defendant, okay, and I think your argument is 
misplaced, Ms. Peebles. With all due respect, I think 
your reliance on Molineux is misplaced because you're 
saying to introduce a third party non-defendant, and 
Molineux is clearly a defendant specific exception, and 
Mr. Bohrer in your opinion is a defendant, but he's not 
a named defendant, okay, so I’ll let you put on the 
record, but I just want to move forward with this 
hearing. The fact of the matter is I think your 
position on Molineux is misplaced. You're trying to 
impeach your prior called witness which you know you're 
not entitled to do under the rules of evidence and 
that's exactly what you're trying to do. 

MS. PEEBLES: Well, I disagree. Your Honor, 
and first and foremost, I never called Mr. Bohrer a 
defendant. In our view he was a potential suspect, and 
in that regard. Your Honor, he has -- our argument is 
in connection with my client's right to present a 
defense, third party culpability with incriminating 
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statements that he made, which Mr. Bohrer himself 
admitted to when he was -- when he talked about his 
encounters with Tyler Hayes, he did not say that he 
never made those statements, he testified specifically 
that he actually made comments about Heidi Allen and 
her whereabouts to Tyler Hayes. 

Now in terms of -- and again. I'll go through 
some of the similarities with Catherine Schmitt. There 
was no financial motive. If she were permitted to 
testify, she could have told the Court that she had a 
purse on her, the purse was dropped on the parking lot, 
she retrieved after they let her go and after they took 
off. There was no financial motive. Obviously the 
D & W, we know that because nothing was disturbed. She 
had been lured by the suspect, Mr. Bohrer, and Heidi 
Allen it appeared based on Mr. Pierce's testimony that 
she had been lured, lured out of the store because she 
was outside the store by the van. In that regard also, 
Your Honor, she is between eighteen and twenty-one, 
Heidi Allen was eighteen, she's a blonde female, long 
hai r. 

THE COURT: I read this -- I read this in your 
motion papers, okay, you're not stating -- 

MS. PEEBLES: I didn't have that in my motion 
papers, Judge. 
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THE COURT: You said last night, yesterday 
morning, excuse me, about the similarities. What are 
we -- the Court will make a written decision, okay, and 
I'll have the written decision later on today if not 
tomorrow morning. 

MS. PEEBLES: And I also want to clarify one 
other thing too for the record, Judge. 

THE COURT: Okay. 

MS. PEEBLES: I know the Court made a comment 
concerning Mr. Pierce's testimony. There were two 
people outside the store according to Pierce's 
testimony, two people involved in the abduction and the 
manner in which she was abducted, and it's our position 
that Mr. Bohrer was the second individual and Mr. Steen 
was one of the individuals involved also. Just to 
clear that up for the record. 

THE COURT: Okay. 

MS. PEEBLES: And also I think it's very 
important for the Court to consider the manner in which 
Ms. Schmitt was abducted similar to the way Heidi Allen 
was grabbed from behind, dragged and thrown in a 
vehicle. Thank you. 

THE COURT: I appreciate that, but that's what 
you said yesterday as well, and I still think in my 
opinion that you have misplaced the application of 
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Molineux, but that's my opinion, you'll have my written 
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decision hopefully later on today. Are you ready to go 
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forward with Mr. Dodd? 
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MR. OAKES: Your Honor, and if I may on that 
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issue, as the Court indicated yesterday, because we 
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received the motion late on Friday or Friday, I wasn't 
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yesterday, I believe it's factually distinguishable, 
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THE COURT: Yeah, that's fine. Call your 
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first witness. 
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MR. OAKES: Thank you. Your Honor. 
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MR. MOODY: The People would recall Donald 
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Dodd. 
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THE CLERK: Raise your right hand, left on the 
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Bible. 

DONALD DODD, Called as a witness, having been duly 
sworn, was examined and testified as follows: 

THE CLERK: Please state your name for the 

record. 

THE WITNESS: Donald H. Dodd. 

THE CLERK: Thank you. 

THE COURT: Mr. Dodd, I'm going to ask you 
again, sir, do you consent to having your testimony 
both video and audio taped? 

THE WITNESS: Yes. sir, I do. 

THE COURT: Thank you. Mr. Moody? 

MR. MOODY: Thank you, Judge. 

CONTINUED DIRECT EXAMINATION 

BY MR. MOODY: 

Q. When we left off yesterday, Mr. Dodd, you were 
speaking about Defendant's Exhibit 12 and which was the 
file memo that you were -- that you had done regarding 
Judge Fahey's visit in December of 1994. 

MS. BIANCO: Judge, can we get Mr. Moody to 
wear the microphone? 

THE COURT: I apologize. 

(Whereupon, there was a pause in the 
proceeding). 

THE COURT: Are you all set, Mr. Moody? 
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MR. MOODY: Yes, Judge. Apparently left my 
pen somewhere. 

Q. And I think we were into the point where I was 
starting to ask you what you had provided in December of 
1994 to Judge Fahey in relation to that memo, what exactly 
had you given him, did you give him if you remember? 

A. Yes. 

Q. On the visit. 

A. From my direct recollection first, that on December 
fourteen, 1994, Attorney Fahey, Judge Fahey subsequently, 
came to the District Attorney's Office. I met with him in 
person at the District Attorney's Office. At that meeting 
was Investigator Terrence Whipple who was tasked and 
assigned to oversee the entirety of the Sheriff's 
Department investigation report. On that date for several 
hours. Attorney Fahey was allowed to inspect all of the 
Oswego County Sheriff's Department investigation report 
which was contained in a room within the District 
Attorney's Office, it was made up of documents, 
photographs, audio tapes. On that particular day, he was 
provided a copy of the Oswego County Sheriff's Department 
investigation report, a complete exact reproduction and 
copy of all of the material that was in the Oswego County 
Sheriff's Department investigation report on December 
fourteen, 1994. The exhibit that you handed me, sir, 
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Exhibit 12, was the file memorandum that I prepared 
describing the procedure. 

Q. And you had Judge Fahey sign that? 

A. I had Judge Fahey review it and read it and asked 
him if he would sign it. 

Q. And he did sign it? 

A. He absolutely in my presence did, sir. 

Q. And then did you -- do you remember how many boxes 
you gave him? 

A. Turned over to Attorney Fahey on that date would 
have been five cardboard file boxes, yes. 

Q. And did you at some point in time give -- give a 
similar five boxes to Judge Walsh? 

A. Attorney Walsh, then Judge Walsh, yes, he also 
received the exact same items that -- 

MS. BIANCO: Objection to the non-responsive 
nature of these questions. He's turning every question 
into a giant narrative. Judge. He's not answering the 
question. How many boxes. That’s a simple question. 
THE COURT: Limit your answer if you could, 

si r. 

Q. What did you give to Judge Walsh? 

A. Five boxes containing the Oswego County Sheriff’s 
Department investigation report. 

Q. Would those contents have been the same for both 
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Attorney Fahey and Attorney Walsh? 
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A. Identical in all respects. 
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Q. Do you remember when specifically you would have 
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turned those over to Attorney Walsh? 
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A. I don't have a recollection that's clear enough to 
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testify here. My recollection was it was prior to Attorney 
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Fahey receiving it but I -- I don't have a clear 
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recollection. 
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eighth of 1994. Do you -- have you reviewed the transcript 
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for that day? 
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A. Yes. 
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Q. Do you remember being in court that day 
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A. Yes. 
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Q. And what if anything came up with regard to Heidi 
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Allen’s confidential informant status? 
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A. On December eighth, 1994, Oswego County Court before 
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Judge Brandt, Attorney Fahey, Walsh, myself were there 
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regarding the cases involving Gary Thibodeau and Richard 
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Thibodeau. It was -- we were on the Court's calendar for 
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pretrial issues. Specific to Heidi Allen, Attorney Fahey 
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at the time raised the issue of he had had received from 
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Attorney Walsh if memory serves correctly a report or 
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information as a confidential informant and that it was 
raised by Attorney Fahey at that time with an eye to a 
discovery demand or Brady demand. 

Q. After that court appearance, what if anything did 
you do with regard to getting that information from the 
Sheriff's Department? 

A. On the exact same day, December eighth, 1994, at a 
case review with the Sheriff's Department investigators who 
were principally tasked. I met with those investigators and 
specifically requested of them that they search the 
entirety of the Sheriff's Department file and record to 
determine and ascertain whether or not there was any 
documents indicating that Ms. Allen had at any time 
provided information as a confidential informant and/or was 
working as a confidential informant. 

Q. And what if anything to your recollection did you -- 
did you get as a result of that meeting? 

A. My recollection is that the next day which would be 
December ninth, 1994, received -- the District Attorney’s 
Office received documents from either deputy or 
investigator, I can't recall what he was at the time, would 
have been Chris VanPatten, Michael Montgomery, Roy Lortie I 
believe, which was a description of Heidi Allen's having 
provided information as a confidential informant. 

Q. Are you positive on those names, sir? 
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Donald Dodd - Direct 

A. VanPatten, Mike Montgomery. Correction, Mike 
Anderson. 

Q. Rather than Roy Lortie? 

A. Yes. 

Q. Now, you said you received those the next day? 

A. Yes. 

Q. Can you describe what your process is or what your 
process was in the Heidi Allen case specifically to 
documents that you got and when you reviewed them how you 
would -- what you would do when you reviewed them I guess 
is what I'm asking. 

A. Well, if it was a document that was received by the 
District Attorney's Office, again, because we had to have a 
system that was organized and verifiable, if it came to the 
DA’s Office, it was date stamped as received and date 
stamped from the DA's Office. That would be whatever the 
original document was that we received. Thereafter, my 
procedure that I utilized at that time and continued for 
years would be that I would never write on the original 
document, but make a photocopy, an exact reproduction, and 
then write on the top of the reproduction the words "my 
copy" or "file copy" and then I would use that for the 
purposes of reviewing the document and writing on it. 

Q. Now with regards to the green mark that you talked 
about yesterday, would it have been possible for documents 
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to have been copied twice and therefore have different 
green marks on them? 

A. Yes. 

Q. Why would that be? 

A. To insure for my purposes that in fact the documents 
had been reproduced. There was a vast volume of documents. 
The reason that I put in place -- 

MS. BIANCO: Objection. Non-responsive. 

Judge. 

THE COURT: Yeah. Ask a followup question. 

Q. If -- I guess what I'm asking is could the same 
document have been copied at different times and therefore 
receive a different mark? 

A. Yes. Well, not a different mark, but the color 
green was the color, and yes, it could be marked at 
multiple times. 

Q. Now, I want to show -- 

MR. MOODY: Can I get this marked? 

(People's Exhibit QQQ was marked for 
identification). 

Q. I want to show you what's been marked as People's 
QQQ and ask you if you recognize that. 

A. Yes, I do recognize it, sir. 

Q. And what is that? 

A. This would be a photocopy of three Sheriff's 
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Department investigation reports that were received by the 
District Attorney's Office December nine, 1994. These 
would be my work or file copies, and it's in my original 
hand that I written "my copy" at the top and identify 
certain issues set forth in the statements. 

Q. You said that's your handwriting. Is that the 
original copy that you handwrote on? 

A. Yes. 

Q. And how many pages is that document? 

A. Three pieces of paper stapled together. 

Q. And are those the three statements that you just 
mentioned that you received after the December eighth 
meeting with the Sheriff's Department? 

A. Yes. 

MR. MOODY: Judge, showing Defendant QQQ to 
defense counsel, I would move to admit. Judge. 

THE COURT: Ms. Bianco, Ms. Peebles? 

MS. PEEBLES: Judge, there's the same 
documents we have in evidence eight, nine and ten. 

MS. BIANCO: And they're not relevant because 
his handwriting on the documents doesn't mean they were 
given to Attorney Fahey. As a matter of fact, the 
documents that were turned over to Judge Walsh did not 
have these writings on them. It's simply not relevant. 

THE COURT: The distinction? 
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08:59:46 1 

MR. MOODY: Judge, it's going to be very 


08:59:47 2 

relevant when -- after it's admitted he can read from 

the document. The document -- he made notations about 


08:59:51 3 


08:59:52 4 

whether those documents were turned over to defense 


08:59:54 5 

counsel on that document. 


09:00:02 6 

THE COURT: That's the distinction between 


09:00:04 7 

defense eight, nine and ten. 


09:00:05 8 

MR. MOODY: Yes. 


09:00:06 9 

MS. PEEBLES: I don't see any -- I don't see 


09:00:08 10 

any -- I don't see it so -- 


09:00:08 11 

THE COURT: Do you want to voir dire, Ms. 


09:00:10 12 

Bianco or Ms. Peebles? 


09:00:11 13 

14 

15 

MS. BIANCO: Yes, please. 

VOIR DIRE EXAMINATION 

BY MS. BIANCO: 


09:00:17 16 

Q. Mr. Dodd, when you wrote "my copy" on the top, you 


09:00:21 17 

wrote that in red, correct? 


09:00:22 18 

A. I don't have the document in front of me but I defer 


09:00:24 19 

if its color is red. 


09:00:27 20 

21 

Q. Okay, and then you wrote something H-A Brady, is 

that right? 


09:00:33 22 

A. H-A -- 


09:00:34 23 

Q. Brady. 


09:00:34 24 

A. Brady, yes. 


09:00:35 25 

Q. C-C T-O-T? 
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A. T-O-T, turned over to. 

Q. And you don't have a date that that was turned over 
on do you? 

A. No. 

Q. Okay, so you -- when you have this marking T-O-T is 
it your -- that was your practice to right T-O-T on all the 
documents that were turned over? 

A. My practice on all of the documents? 

Q. Right. 

A. No, not on all of the documents, but again, that is 
my work copy. 

Q. Okay, on all your work copies, all of your work 
copies would you write T-O-T, turned over, on all of your 
work copies to defense counsel? 

MR. MOODY: Judge, I think we’re getting a 
little far from voir dire, Judge. 

THE COURT: I would agree. 

MS. BIANCO: I'm sorry, Judge, I didn't hear 
your ruling. 

THE COURT: I would agree you're getting a 
little far afield. 

MS. BIANCO: I'm just asking him about this 
T-O-T, if this is his system verifiable like he's 
talking about, did you do this to all of your work 
documents, T-O-T. 
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09:01:48 1 

MR. MOODY: Well, Judge, that was the question 

09:01:49 2 

that I was objecting is a little far afield. That's 

09:01:52 3 

for cross. 

09:01:52 4 

THE COURT: I'm going to sustain the 

09:01:53 5 

objection. 

09:01:53 6 

MS. BIANCO: Well, I would -- I would object 

09:01:54 7 

to this if this is not his system, this is not his 

09:01:57 8 

practice, this is not dated, I would object. 

09:01:59 9 

THE COURT: It’s more of a weight issue isn't 

09:02:02 10 

it than an admissibility issue? 

11 

MS. BIANCO: Well -- 

09:02:03 12 

THE COURT: I'll allow it in. 

13 

(People's Exhibit QQQ was received in 

14 

evidence). 

09:02:05 15 

THE COURT: I mean you have the right to 

09:02:06 16 

challenge it when it goes in and further question the 

09:02:09 17 

witness, but if it's not dated, that is something the 

09:02:12 18 

Court's certainly going to consider. 

09:02:14 19 

MS. BIANCO: Thank you. Judge. 

09:02:19 20 

BY MR. MOODY: 

09:02:19 21 

Q. Showing you again Exhibit QQQ which is now admitted. 

09:02:25 22 

you were asked some questions now and some of them are 

09:02:28 23 

going to be a bit repetitive but you wrote some things on 

09:02:31 24 

the top of that. What exactly did you write? 

09:02:33 25 

A. In my hand, my copy, H-A. 
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09:02:36 1 Q. Let me just stop you there. H-A stands for what? 

09 : 02:39 2 A. Heidi Allen. 

09:02:40 3 Q. Okay, continue. What else did you write? 

09:02:46 4 A. Brady, C-C, carbon copy, T-O-T, turned over to both 

09:02:53 5 defense attorneys. 

09:02:54 6 Q. Now, you wrote T-O-T, that obviously is an anagram, 

09 : 03:00 7 not an anagram, initials I guess. If you had not turned it 

09 : 03:03 8 over, would there have been a different notation on there 

09:03:06 9 based on what you do with documents? 

09:03:09 10 A. Well, it was turned over. I -- perhaps yes, but 

09:03:13 11 I -- this was again a work product so that I knew what it 
09:03:18 12 is that happened with these documents. 

09 : 03:21 13 Q. Okay, and besides that, there's other writing on 

09:03:23 14 there? 

09:03:23 15 A. Yes. On page one of received QQQ in my hand there's 

09 : 03:29 16 a highlighted in green ink and/or blue ink and/or pink ink 
09:03:35 17 certain portions of Deputy VanPatten's report which was 
09:03:39 18 received 12/9, 1994, page two, the same thing as to Deputy 
09:03:43 19 Michael Anderson in either pink, blue or green. I put it 
09:03:49 20 on these work copies, and as to the third portion of the 
09:03:52 21 exhibit, received in either blue or green ink from Michael 
09:03:58 22 Montgomery. 

09 : 03:59 23 Q. And those were things that you -- you had noted that 

09:04:02 24 were important to you other than turning this over. 

09 : 04:03 25 A. Yes. 
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Q. Okay? And when you -- when you wrote Brady, why did 
you write that on there? 

A. Because potentially the content of the three 
documents contained information or evidence property that 
may tend to be exculpatory, Brady. 

Q. Was there other material that you had noted in the 
course of -- of reviewing the documents in this case that 
you perceived to be potential Brady in nature that were 
turned over? 

A. Yes. 

Q. Now, that's -- you said that was received by your 
office on December ninth, the day after that, the 
discussion in court. Do you have any idea or any 
recollection whether or not that would have been in boxes 
that were turned over to Judge Fahey on December 
fourteenth? 

A. In fact, those documents were turned over personally 
by myself to Attorney Fahey on December fourteenth, 1994. 
They were contained within the Oswego County Sheriff's 
Department investigation report. 

Q. Do you have any recollection after the indictment 
of -- well, actually I'll ask it this way. Once Gary 
Thibodeau was arrested and indicted, did you have 
discussions with Attorney Fahey about the case at regular 
times? 
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A. Yes, sir, on a fairly routine and regular basis, 
yes. 

Q. Do you have recollections of discussing with him 
Heidi Allen's status as a confidential informant? 

A. Yes. 

Q. Do you have any idea of the dates and times? 

A. I do not. It would have been after the indictment 
was filed and as part of the overall dialogue or exchange 
that I had with Attorney Fahey and Walsh regarding 
different aspects of the case. I would have spoken with 
Attorney Fahey and Attorney Walsh. 

MS. BIANCO: Objection to what he would have 

done. 

A. I did speak with them. 

Q. Did you also have conversations to your recollection 
about Heidi Allen's status as a potential confidential 
informant with Attorney Walsh? 

A. Yes. 

Q. Now, do you -- was that on just one occasion or more 
than one occasion on your recollection? 

A. Best recollection would have been more than one 
occasion. Best recollection. 

Q. Now you mentioned that the investigation was 
continuing and documents were still coming in after the 
December fourteenth date, and you mentioned there was a 
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second visit by Attorney Fahey on sometime in March, do you 
recollect those questions? 

A. I do. 

Q. Showing you what's been received as Defendant's KKK, 
I'm going to ask you if you recognize that document. 

MS. BIANCO: I think he means the People's 

KKK. 

MR. MOODY: Did I say defendant's? 

THE COURT: Yeah, KKK. 

MR. MOODY: People's KKK. 

A. Yes, I recognize KKK. 

Q. And what is that? 

A. Well, it's three pieces of paper stapled together. 

The face page is a file memorandum that I prepared, it was 

* 

a memo from me to Investigator Terry Whipple regarding the 
cases involving Gary Thibodeau, and it set forth that 
attorneys Walsh and Fahey would be in our office on March 
twenty-first, 1995 at 9:30 a.m. for the purposes of picking 
up discoverable property and that they are bringing an 
investigator with them and that I requested that he assist 
in making sure they received that information. 

Q. He being who? 

A. Investigator Whipple, sir. 

Q. Now you said that was written on what date? 

A. The date that appears in the memo is March 
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Donald Dodd - Direct 
fourteenth, 1995. 

Q. And they were showing up on what -- and the -- it 
was an appointment they were showing up on a different 
date? 

A. On March twenty-first, 1995 at 9:30 a.m. 

Q. Okay, and to your knowledge did that meeting take 
place? 

A. As it relates to -- 

Q. So on March twenty-first did judge -- Attorney Walsh 
and Attorney Fahey show up? 

A. My best recollection is that Attorney Fahey came to 
the office on March twenty-fourth, 1994 or five, 1995, and 
also with attorney -- Attorney Fahey and Attorney Walsh. 

Q. Okay, when you say came to the office, came to the 
District Attorney's Office? 

A. Yes, and correct myself, March twenty-first, 1995 
came to the District Attorney's Office. 

Q. And was the entire file, the entire Sheriff's 
Department file in the District Attorney’s Office at that 
point in time in March? 

A. Yes, it was. 

Q. And would that have included the three statements 
that you looked at earlier that were contained in Exhibit 
Q? 

A. Yes, sir, they were. 
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09:09:43 1 Q. Or QQQ, excuse me. Did discovery continue after 

09:10:08 2 March of 1995? 

09:10:10 3 A. Yes, sir. 

o9:io:ii 4 Q. Mr. Dodd, I want to show you what's been marked as 

09 : 10:44 5 People's Exhibit JJJ and ask you if you recognize that? 

09:ii:i3 6 A. I do recognize it, yes, sir. 

09:ii:i5 7 Q. And what is that? 

09:ii:i6 8 A. Well, it's a series of documents. There's the first 

09:ii:20 9 document is going to be an Oswego County District 

09:ii:25 10 Attorney's Office copy of letters that were sent and 

09:ii:30 11 attached documents to attorneys Walsh and Fahey on May 

09:ii:35 12 seventeen, 1995 as part of the People's ongoing CPL 240.60 

09:ii:4i 13 discovery responsibility to provide any and all additional 

09:ii:44 14 discovery and/or Brady material. The first page is my -- 

09:ii:48 15 our file copy of the cover letter, or it is the cover 

09:ii:53 16 letter, and then in addition to that document there's a 

09:ii:57 17 series of additional documents that were made part of this 

09:12:00 18 correspondence, sent to Attorneys Fahey and Walsh 

09:12:04 19 consisting of what appears to be the Sheriff's Department 

09 : 12:08 20 investigation report and various other items. 

09:12:12 21 Q. And those documents that were with it, other than 

09 : 12:17 22 the cover letter, do they contain anywhere on there the 
09:12:20 23 green mark that you had explained earlier? 

09:12:23 24 A. YeS . 

09:12:24 25 Q. Are they on each page? 
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A. Yes. I have reviewed all of the attached documents 
that were submitted to attorneys Fahey and Walsh, each of 
those documents consistent with the procedure I have 
affixed with a green ink mark. 

Q. And you may have mentioned this but the date on the 
letter is what? 

A. May seventeen, 1995, sir. 

Q. And that date is in when in relation to when the 
trial of Gary Thibodeau started? 

A. It would have been either during the trial or 
immediately before the commencement of the jury selection 
portion of the trial. 

MR. MOODY: Judge, at this point in time I 
would move to admit Exhibit JJ. 

MS. PEEBLES: Judge, it's 11-A that we’ve 
already introduced, and again, it's -- we’re going to 
have duplicates of everything because now they want -- 

THE COURT: What's the distinction? 

MR. MOODY: Again, it's the green mark that's 
on them. Judge. 

THE COURT: I'll allow it in for the green 
mark issue. 

(People's Exhibit JJJ was received in 
evidence). 

Q. Now with regard to I'll use 11-A since -- I’m going 
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to have you look at Defendant's 11-A. Does that appear to 
be a duplicate of what was in Exhibit JJJ, and I'll give 
you JJJ if you want to see it. 

A. Just one minute, sir. Could I look at JJJ? 

Q. Sure. 

A. Thank you. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Triple or 11-A, which unfortunately I just taken the 
face page off because it came off from the staple which I 
will hand back to you, sir, yes, that contains everything 
that's in JJJ. 

Q. Showing you 11-A then, and you got my paperclip? On 
the second page of that document, if you could look at 
that, is there a date stamp on that document? 

A. May sixteen, 1995, received, Oswego County District 
Attorney’s Office. 

Q. And the date of the letter again was what? 

A. May seventeenth, 1995. 

Q. And that date stamp would indicate what then? 

A. That these documents were received at the Oswego 
County District Attorney's Office on May sixteen, 1995, and 
the date stamp was affixed to evidence the date they were 
received. 

Q. Now I want to show you what's been marked and 
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received as Defendant's Exhibit 11 and ask you to look at 
that. 

A. Yes, sir. 

Q. Do you recognize those documents? 

A. Yes, sir. 

Q. And does -- is the -- any of those documents a -- in 
any manner similar to what's in 11-A? 

MS. BIANCO: Objection to the phrase "in any 

manner." 

THE COURT: Say similar. 

MR. MOODY: In similar, sorry. 

THE WITNESS: Do I answer, Judge? 

THE COURT: Yes. 

A. Page two, page two of Exhibit 11-A which is 
identified as a supplemental report from an Investigator 
Kleist, is in page two of Exhibit 11-A, and that's the only 
document that I see is common between 11-A to 11. 

Q. Is there a difference between page two on 11 and the 
page two on 11-A? 

A. Yes. 

Q. What are the differences? 

A. Received Exhibit 11-A is a report from Investigator 
Nick Kleist from the Oswego County Sheriff's Department. 

That has the date stamp affixed to it of May sixteen, 1995, 
Oswego County District Attorney's Office. The same 


Jennifer Adydan 
Official Court Reporter 



Donald Dodd - Direct 


1678 


09 : 17:34 

i 

09 : 17:42 

2 

09 : 17:46 

3 

09 : 17:49 

4 

09 : 17:55 

5 

09 : 17:59 

6 

09 : 18:03 

7 

09 : 18:05 

8 

09 : 18:05 

9 

09 : 18:12 

10 

09 : 18:12 

11 

09 : 18:14 

12 

09 : 18:18 

13 

09 : 18:22 

14 

09 : 18:22 

15 

09 : 18:24 

16 

09 : 18:27 

17 

09 : 18:30 

18 

09 : 18:35 

19 

09 : 18:40 

20 

09 : 18:43 

21 

09 : 18:45 

22 

09 : 18:49 

23 

09 : 18:53 

24 

09 : 18:58 

25 


document on Exhibit 11 has the date stamped received Oswego 
County District Attorney's Office May sixteen, 1995, and in 
addition to that, there is additional writing. There's a 
date stamp dated May twenty-third, 1995, Oswego County 
Sheriff's Department, and also some writing that does not 
appear on page two of Exhibit 11-A. 

Q. Went you say writing, you mean handwriting? 

A, Yes, sir, I'm sorry. 

Q. And the handwriting, do you recognize who that 
belongs to? 

A. I believe that is Investigator Whipple. 

Q. Okay, do you have an explanation about why there are 
two dates stamps on 11, Exhibit 11 I believe? 

A. Yes. 

Q. What is that explanation? 

A. When documents were received at the Oswego County 
District Attorney's Office, the procedure in fact was that 
they had to be date stamped received. Thereafter, the 
original document was then given to Sheriff's Department 
Investigator Whipple so that it would be received and made 
part of the Oswego County Sheriff’s Department 
investigation file. I also know from having directly 
observed it that what the sheriff investigator would do is 
to date stamp as received when it is that Investigator 
Whipple received the document from the District Attorney's 
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Office. 

Q. Why would you have received it first before the 
District Attorney's Office if you know, or excuse me, 
before the sheriff's? 

A. Well, the investigators obviously provided it to the 
District Attorney's Office on that date. It may -- they 
just provided it on the date and we received it, and then 
following the procedure, the original would go over to 
Investigator Whipple to be made part of the Sheriff's 
Department investigation. 

Q. Now, after May seventeenth you said either that was 
either at the beginning of jury selection or -- or excuse 
me, before jury selection and during the trial. Were you 
still providing documents? 

THE COURT: Just a second, sir. Did you say 
after May seventeenth? 

MR. MOODY: Yes. That was a horribly worded 
question and I'll rephrase it. 

Q. After May seventeenth did you continue to provide 
documents that came up from the Sheriff's Department or 
other documents to Attorney Fahey? 

A. Absolutely, yes. 

Q. Were you meeting with witnesses while the trial was 
going on? 

A. Absolutely, yes. 
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Q. And do you take notes when you meet with witnesses? 

A. Yeah. 

MS. BIANCO: Objection to the leading nature 
of those questions, Judge. 

THE COURT: I think it's foundational. I'll 
allow a little bit of it. 

Q. And what would you have done with those notes after 
you had met with the witnesses? 

A. The notes that I created? 

Q. Yes. 

A. From the interview of a witness that was going to be 
testifying at time of trial. 

Q. Yes. 

A. I would reproduce all of the notes and pursuant to 
CPL 240.45 turn it over to both attorneys Walsh and Fahey. 

Q. Even if you had -- and that would continue if you 
had met with the witness while the trial was going on? 

A. Ongoing. 

Q. Would you have also provided any other document that 
you had received or that had been created by the Sheriff's 
Department during that time? 

MS. BIANCO: I'm going to object to these any 
other documents, vague generalities in the questions. 

If he has something specific, he should ask about 
something specific. 
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THE COURT: Is there something specific you 
can ask about? 

MR. MOODY: I'm getting to that but I’ll get 
to it directly. I was trying to establish a little bit 
more. 

Q. I want to show you what's been marked as People's 
double S, SS, and ask you if you recognize that. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Yes, I do recognize People's SS. 

Q. And what is it? 

THE COURT: Before we go on, just scheduling 
matter, we were scheduled to come back April seventh 
through the rest of that week. I have to impanel a 
grand jury at nine o'clock that morning so it won't be 
until the afternoon on the seventh. 

MR. MOODY: The afternoon on the seventh? 

THE COURT: I tried to change the Grand Jury 
but I'm not allowed to so sorry. Go ahead. Ask the 
question. 

Q. What is Exhibit SS? 

A. Well, the first page of Exhibit SS is an Oswego 
County District Attorney's Office file copy of a letter 
dated June fifth, 1995 that was sent by myself to Attorney 
Fahey and Attorney Walsh regarding both Gary Thibodeau and 
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09 : 23:11 1 

Richard Thibodeau and it identifies that the document -- 

09 : 23:14 2 

MS. BIANCO: Objection. He's reading from a 

09 : 23:16 3 

document not in evidence. He’s asked what is it, not 

09 : 23:18 4 

what the contents of it. 

09 : 23:20 5 

THE COURT: Sustained. 

09 : 23:22 6 

Q. You said it's a cover letter? 

09 : 23:26 7 

A. It's a cover letter, yes, sir. 

09 : 23:27 8 

Q. And are there attachments there? 

09 : 23:29 9 

A. Yes, there are. 

09 : 23:30 10 

Q. And do you recognize both the letter and the 

09 : 23:32 11 

attachments? 

09 : 23:33 12 

A. Yes, I do. 

09 : 23:33 13 

Q. And does the letter contain a signature on there? 

09 : 23:37 14 

A. My signature. 

09 : 23:39 15 

Q. Okay, and you -- obviously you recognize your own 

09 : 23:43 16 

signature? 

09 : 23:43 17 

A. Yes, sir. 

09 : 23:44 18 

Q. Now, the -- when I gave you those documents they 

09 : 23:47 19 

were rubber banded together. Would they have been rubber 

09 : 23:49 20 

banded together at the time in the District Attorney’s 

09 : 23:52 21 

file? 

09 : 23:53 22 

A. Yes, sir. 

09 : 23:53 23 

Q. If I could have that back. 

09 : 24:03 24 

THE COURT: Mr. Moody, what’s the date of that 

09 : 24:05 25 

letter? 
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MR. MOODY: Well, I didn’t want to read from 
the document that wasn't in evidence. I thought there 
would be an objection. 

THE WITNESS: June fifth, 1995. 

MR. MOODY: Showing Exhibit SS to defense 
counsel. Judge, I would move to admit this. 

MS. BIANCO: Judge, I'm going to need a few 
minutes to go over this. 

THE COURT: I understand. Do you want to take 
a quick five-minute recess to review it? 

MS. BIANCO: Yes, thank you. 

THE COURT: Take a quick five minutes so the 
defense can review the exhibit. 

(Whereupon, there was a recess.) 

THE COURT: Bring Mr. Dodd back in. 

(Whereupon, there was a pause in the 
proceeding). 

THE COURT: Mr. Dodd, consider that you're 
still under oath, sir. 

THE WITNESS: Yes, sir, thank you. 

THE COURT: Thank you, sir. 

MS. BIANCO: Your Honor, I’d like to voir dire 
on these documents, and I'd like the podium and the 
mike if I could because it will be a few minutes. 

THE COURT: Sure, okay. 
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VOIR DIRE EXAMINATION 
BY MS. BIANCO: 

Q. Mr. Dodd, the cover sheet on People's Exhibit SS, 
that's on a yellow draft piece of paper, is that correct? 

A. Yes. 

Q. There is no note stationary on this, it doesn't say 
Oswego County District Attorney's Office, correct? 

A. That’s correct. 

Q. So this is not an identical copy of any letter you 
sent is it? 

A. It is an identical copy, yes. 

Q. Okay, so you sent a letter without Oswego County 
District Attorney's Office signature, or excuse me, the 
heading, the letterhead, you sent that without it? 

A. The letterhead was on the original letters sent to 
Attorney Fahey and Attorney Walsh. That particular draft 
copy does not contain the letterhead but the text of the 
letter is exact. 

Q. Okay, yes or no, is this particular letter SS, this 
letter without the letterhead, is this the letter, an exact 
copy of the letter you sent to Attorney Fahey? 

MR. MOODY: Objection. I think he just 
explained that, Judge. 

THE COURT: I'll sustain the objection. 

Q. Now this would have been your work draft, correct? 
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A. It was the file copy, yes, ma'am. 

Q. Okay, so this would have been the one you might have 
written on, correct? 

A. Well, I signed my name on it, but it was not written 
on. It was the file copy to evidence the date, to whom and 
what was sent to attorneys Fahey and Walsh. 

Q. Yes or no, there’s not T-O-T on this document is 
there? 

A. That would be true. 

Q. Okay, and yes or no, in this particular document, 
you don't list every item you turned over to the defense, 
correct? 

A. Ms. Bianco, I would have to look at it, ma'am. 

Q. Certainly. 

A. And I'd have to look at what was affixed to it to 
see if everything was included. 

Q. Absolutely. 

A. Thank you. 

(Whereupon, there was a pause in the 
proceeding.) 

A. No. The cover letter top page of SS includes a 
portion by description of what's attached and was sent over 
but does not list everything that was sent over, no, it 
does not. 

Q. And specifically, it does not mention anything about 
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09 : 36:58 1 

Heidi Allen's confidential informant documents in this 


09 : 37:02 2 

particular letter does it? 


09 : 37:03 3 

A. That's true. 


09 : 37:03 4 

MR. MOODY: Judge, we're getting kind of far 


09 : 37:07 5 

afield from voir dire. This is getting closer to 


09 : 37:09 6 

cross-examination. 


09 : 37:10 7 

MS. BIANCO: They want to introduce this as 


09 : 37:11 8 

being turned over. I'm allowed to talk about what it 


09 : 37:14 9 

is and whether it should be introduced. 


09 : 37:16 10 

THE COURT: Just because the letter doesn't 


09 : 37:18 11 

specifically list every item, what does it have to do 


09 : 37:21 12 

with whether it was sent over or not? 


09 : 37:22 13 

MS. BIANCO: Well, that's the question of 


09 : 37:24 14 

whether it's -- whether it’s admissible, whether these 


09 : 37:26 15 

things are attached. Let me ask further questions. 


09 : 37:27 16 

Judge. 


09 : 37:27 17 

THE COURT: Why don't you ask if they were 


09 : 37:29 18 

attached. If they weren't listed but still attached 


09 : 37:32 19 

seems to be the relevant question. 


09 : 37:33 20 

Q. On none of these documents that were attached is 


09 : 37:36 21 

there any green marks is there? 


09 : 37:38 22 

A. Again, I'd have to look at it. 


09 : 37:39 23 

Q. Certainly. 


09 : 37:40 24 

A. Thank you. 


09 : 38:32 25 

(Whereupon, there was a pause in the 
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proceeding.) 

A. No, on the documents that you have just provided 
me - - 

Q. Thank you. 

A. -- to review, there are no green marks that appear 
on those documents. 

Q. And the green mark was your system to make sure -- 

THE COURT: That's not voir dire regarding the 
admissibility, this is cross-examination. What is your 
opposition to the admissibility of these documents? 

The green mark is not an admissibility issue, that's a 
cross-examination issue. 

Q. Did -- did you testify that on all documents you 
received you stamped District Attorney's Office? 

THE COURT: Cross-examination question. Why 
are these not admissible? He identified them. 

MS. BIANCO: Judge, he testified on direct 
examination as to a certain system. 

THE COURT: That's a cross-examination 
question, Ms. Bianco. 

MS. BIANCO: Well, then. Judge. I’ll go to 
each document bit by bit to talk about their relevancy. 

THE COURT: That's -- get to the voir dire 
quickly. You can argue it's not relevant, but that's 
not a voir dire question to the witness. 
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MS. BIANCO: Well, okay, I will argue that 
they’re -- certain documents are not relevant to these 
issues. The certificate of conviction for Donald 
Neville, not relevant. 

MR. MOODY: Objection, Judge. There are 
documents in there that are relevant. This was part of 
a package. I'm -- the relevant documents that are in 
there we'll get to in a minute and once it's admitted. 
I'm not claiming that every document in here is 
relevant to this hearing. What I am claiming is that 
there are documents in there that are relevant. 

THE COURT: Can you identify those? 

MR. MOODY: I will identify those once it's 
admitted and we'll also -- 

THE COURT: Your opposition seems to be more 
cross-examination questions at this point. 

MS. BIANCO: Well, I don't know necessarily, 
Judge, they're trying to introduce these documents that 
they were turned over. I think I should be allowed to 
talk about that they don't comply with their system. 

THE COURT: That's cross-examination question. 
I'm going to allow them in. You can cross-examine your 
questions regarding whether he followed the standard 
procedure or not. 

MS. BIANCO: Well, Judge, could I ask one 
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further followup question -- 

THE COURT: Sure. 

MS. BIANCO: -- on the Cl document 
information. 

THE COURT: If it’s a voir dire question, not 
a cross-examination question. 

MS. BIANCO: Certainly. 

Q. This particular document, and I want to show it to 
you in the packet, the only date stamp is Oswego County 
Sheriff, May twenty-third, 1995? 

A. What’s handed me -- 

THE COURT: Was there any specific order of 
those documents? 

MS. BIANCO: No. Judge. 

A. There’s -- what has been handed to me has three 
pieces of paper stapled together, and on each of the 
documents there’s a received date stamp of May twenty- 
third, 1995, Oswego County Sheriff's Department. 

Q. Didn’t you testify that you stamped that document 
before you sent it to the DA's? You said that on direct 
examination. I think it was QQQ. 

MR. MOODY: Objection. 

THE COURT: That's another cross-examination 
question. I'm going to allow the documents to come in 
as SS. You can cross-examine the witness when he's 
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your witness. 


09 : 41:28 2 

MS. BIANCO: Judge, I'd ask that they come in 


09 : 41:29 3 

for the limited purpose that they weren't necessarily 


09 : 41:32 4 

given to the defense because I have -- I mean we don't 


09 : 41:34 5 

have any procedure followed -- are you admitting them 


09 : 41:36 6 

in their entirety like they were given to the defense? 


09 : 41:40 7 

THE COURT: It comes down to being a weight 


09 : 41:41 8 

issue again, Ms. Bianco. You can challenge what the 


09 : 41:44 9 

witness did or did not do. These are not voir dire 


09 : 41:47 10 

questions. 


09 : 41:48 11 

MS. BIANCO: Well, Judge. I would also object 


09 : 41:50 12 

under the best evidence rule. This is not a document 


09 : 41:52 13 

that was sent directly to the defense. This is not 


09 : 41:55 14 

something that has a heading on it, this is something 


09 : 41:57 15 

that's a yellow piece of paper. 


09 : 41:59 16 

THE COURT: Overruled. I’m allowing it in. 


17 

(People's Exhibit SS was received in 


18 

evidence). 


09 : 43:02 19 

BY MR. MOODY: 


09 : 43:03 20 

Q. Now, Mr. Dodd, showing you again Exhibit SS, you 


09 : 44:22 21 

were asked some questions and -- about the fact that 


09 : 44:25 22 

there's no letterhead on that copy. Do you have an 


09 : 44:28 23 

explanation about why there’s no letterhead? 


09 : 44:30 24 

A. Yes. 


09 : 44:31 25 

Q. What's that? 
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A. This was the file copy. The original letters were 
printed on mast headed or letterheaded Oswego County 
District Attorney's Office letterhead. The documents were 
affixed to the letter and mailed to both attorneys Walsh 
and Fahey. This was the work copy. What I was trying to 

do was in essence we saved an expense. Instead of using 

Oswego County letterheaded documents, we just used this as 
the work copy, and I affixed that and made that part of the 
District Attorney's Office file. 

Q. And showing you Exhibit 11-A, Exhibit 11-A is on 
letterhead, correct? 

A. Page one is, yes, sir. 

Q. Now, also on 11-A it references another letter does 

it not or a previous letter more precisely? 

A. 11-A references on page one another letter dated 
April twenty-fifth, 1995. 11-A is dated May seventeenth, 

1995. It references a prior letter of April twenty-fifth, 
1995, yes, sir. 

(People's Exhibit RRR was marked for 
identification). 

Q. Showing you what's been marked as Exhibit RRR. 

A. Yes. 

Q. Do you recognize that document? 

A. I do. 

Q. And what is that? 
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A. It's a letter that I drafted dated April 
twenty-five, 1995 to attorneys Walsh and Fahey regarding 
both Richard Thibodeau and Gary Thibodeau. 

Q. Is that the letter on the letterhead? 

A. No, it is not. 

Q. Okay, and but you recognize that as what then? 

A. This is the Oswego County District Attorney's Office 
file copy of the original letters that were sent to 
Attorneys Walsh and Fahey on the exact same date of April 
twenty-five, 1995. 

MR. MOODY: Judge, I’m going to move to admit 
Exhibit RRR only for limited purposes to show that 
there were other letters that were in the file that did 
not go on letterhead. 

MS. BIANCO: Judge, this one isn’t even signed 
so we object. 

THE COURT: Can you explain why it wasn’t 
signed, Mr. Moody? 

MR. MOODY: Can you explain why it wasn't 

signed? 

THE WITNESS: Can I look at the document 

please? 

MR. MOODY: Sure. 

THE WITNESS: The originals would have been 
signed. I didn't sign this one. This is the exact 
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reproduction photocopy. 


09 : 47:49 2 

THE COURT: I'll allow it in for the limited 


09 : 47:51 3 

purpose of the letterhead issue. 


4 

09 : 47:53 5 

(People's Exhibit RRR was received in 

evidence). 


09 : 47:53 6 

MS. BIANCO: We would object. Judge. 


09 : 47:54 7 

THE COURT: Also, Ms. Bianco, I don't think I 


09 : 47:56 8 

placed on the record you object -- your objection to SS 


09 : 47:59 9 

coming in. I know we had a discussion but that was 


09 : 48:03 10 

over your objection. 


09 : 48:04 11 

MS. BIANCO: Yes. If I could just explain on 


09 : 48:06 12 

the record why I'm objecting to RRR. 


09 : 48:08 13 

THE COURT: That's fine. 


09 : 48:09 14 

MS. BIANCO: They're contending that this is 


09 : 48:10 15 

another draft letter that was sent to the defense and 


09 : 48:14 16 

that they sent out draft letters. The first draft 


09 : 48:17 17 

letter under SS was signed. This draft letter isn’t 


09 : 48:21 18 

signed. I would contend that this is not the best 


09 : 48:24 19 

evidence of the letter that was sent and that this 


09 : 48:27 20 

isn't relevant and isn't dispositive of any issue. 


09 : 48:31 21 

THE COURT: I don't see any relevance. I 


09 : 48:32 22 

don't see any requirement that a file copy letter be 


09 : 48:34 23 

signed. Note your objection though. 


09 : 48:38 24 

Q. Now turning to Exhibit SS, I'm going to show you 


09 : 48:44 25 

this document and then I'm going to also show you what’s 
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09 : 48:47 1 

been received as Exhibit LLL. Can you identify LLL for me 


09 : 49:01 2 

first please? 


09 : 49:01 3 

A. LLL is a clear plastic bag inside a clear plastic 


09 : 49:07 4 

bag. There are three pieces of paper stapled together, 


09 : 49:11 5 

sir. 


09 : 49:12 6 

Q. Okay, if you -- do you recognize those three pieces 


09 : 49:15 7 

of paper? 


09 : 49:15 8 

A. I do. 


09 : 49:16 9 

Q. Okay, if you could, could you look and see if 


09 : 49:19 10 

anywhere in triple, or excuse me, SS, if those three 


09 : 49:23 11 

documents are included in the materials that were sent 


09 : 49:26 12 

along with that letter. 


09 : 49:27 13 

A. Yes, sir. 


09 : 49:30 14 

(Whereupon, there was a pause in the 


09 : 49:32 15 

proceeding.) 


09 : 49:32 16 

MS. BIANCO: Can I see LLL? Can I see the 


09 : 49:35 17 

exhibit? 


09 : 49:36 18 

MR. MOODY: Sure. 


09 : 50:16 19 

(Whereupon, there was a pause in the 


09 : 51:22 20 

proceeding.) 


09 : 51:22 21 

A. Yes. I've looked at the three documents I removed 


09 : 51:25 22 

from LLL, and then visually inspected Exhibit SS, the 


09 : 51:32 23 

documents, and I see that all of the documents that are in 


09 : 51:37 24 

Exhibit LLL are contained within the letter of June five, 


09 : 51:43 25 

1995 designated as Exhibit SS and is a green sticky at that 
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location. 

Q. And looking -- the green sticky is on which exhibit? 

A. The green sticky is in Exhibit SS, sir. 

Q. And with regard to Exhibit LLL, does that contain 
the green mark in pursuant to your procedure? 

A. It does on -- yes, sir, it does. 

Q. Okay, on which page? 

A. Page one. 

Q. And why's it only on one page of the three? 

A. Procedure that we used was that if there were 
documents stapled together, you would mark with a green ink 
on page one of the documents that were stapled together. 

Q. And are the documents in LLL stapled together? 

A. Yes. 

Q. And are the documents that are identical to it in 55 
stapled together? 

A. Yes. 

Q. Do you have an explanation then about why there 
would be no green mark on the copy with -- on SS? 

A. The Exhibit LLL with the green marks reflect that 
whomever made the copies, whatever person was tasked to 
making the copies following the procedure that I had in 
place, was to mark on the original with green ink on the 
original. 

Q. And LLL is the original then? 
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A. It appears to be. 

09 : 53:17 2 

Q. Okay. 

09 : 53:17 3 

A. And but to reflect that there was an exact 

09 : 53:22 4 

reproduction of those documents that was made. 

09 : 54:06 5 

MS. PEEBLES: Can we see LLL again please? 

09 : 54:10 6 

MR. MOODY: Sure. 

09 : 54:42 7 

(Whereupon, there was a pause in the 

09 : 54:43 8 

proceeding.) 

09 : 54:43 9 

Q. During the trial of Gary Thibodeau, do you know one 

09 : 54:57 10 

way or the other whether Attorney Walsh was present? 

09 : 55:00 11 

A. I do. 

09 : 55:01 12 

Q. And was he present? 

09 : 55:04 13 

A. Every day is my best recollection. 

09 : 55:08 14 

Q. And did he -- do you remember where he would have 

09 : 55:11 15 

sat? 

09 : 55:13 16 

A. Yes. He sat at counsel's table with Attorney Fahey. 

09 : 55:17 17 

Q. And did you observe one way or the other whether or 

09 : 55:22 18 

not Attorney Walsh appeared to have brought his file with 

09 : 55:24 19 

him? 

09 : 55:25 20 

A. I did observe and it appeared that he had brought 

09 : 55:28 21 

portions of at least paper. 

09 : 55:30 22 

Q. Okay, did you observe one way or the other whether 

09 : 55:33 23 

or not you observed any assistance being given by judge -- 

09 : 55:37 24 

by Attorney Walsh to Attorney Fahey during the trial? 

09 : 55:39 25 

MS. BIANCO: Objection to the term 


Jennifer Adydan 
Official Court Reporter 





Donald Dodd - Direct 


1697 





09 : 55:40 

09 : 55:45 

09 : 55:48 

09 : 55:50 

09 : 55:51 

09 : 55:52 

09 : 55:53 

09 : 55:54 

09 : 55:54 

09 : 55:58 

09 : 56:01 

09 : 56:03 

09 : 56:06 

09 : 56:09 

09 : 56:14 

09 : 56:17 

09 : 56:24 

09 : 56:27 

09 : 56:31 

09 : 56:34 

09 : 56:38 

09 : 56:42 

09 : 56:45 

09 : 56:46 

09 : 56:46 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


"assistance," what he’s looking at, and also leading. 

THE COURT: Leading is foundational. Can you 
be more specific about what do you mean by -- 

MR. MOODY: I was going to get to that. 

THE COURT: Maybe want to ask him what he 


means by 

MR. MOODY: Be more specific. 

THE COURT: Right. 

Q. Can you describe what you observed going on between 
Judge Walsh and Judge Fahey during the trial? 

A. During the course of voir dire and also during the 
course of the trial, both attorneys Fahey and Walsh were 
seated together at counsel's table, and during the course 
of the trial I directly observed spoken word conversations 
routinely between the two. I directly personally observed 
at times Attorney Walsh to be pointing out certain -- 
pointing to documents and pointing to portions of documents 
that Mr. Fahey was looking at. 

Q. Now, during the course of this investigation, you 
indicated that you reviewed all of the documents that were 
prepared as part of the Oswego County Sheriff's Department 
files. As part of that, do you recognize the name Roger 
Breckenridge? 

A. Yes. 

Q. How do you recognize the name Roger Breckenridge? 
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A. After having refreshed my recollection, Roger 
Breckenridge was an individual that was part of the overall 
investigation by the Sheriff's Department. My recollection 
that he was interviewed I believe. 

Q. Okay, do you have a recollection one way or the 
other whether or not he appeared on either witness list for 
yourself or Gary Thibodeau's attorney, Mr. Fahey? 

A. He was not on the People's direct evidence witness 
list, but yes, in fact, Roger Breckenridge appeared on 
Attorney Fahey’s list of potential defense witnesses, he 
did. 

Q. Do you remember whether anyone else related to Roger 
Breckenridge also appeared on Attorney Fahey's witness 
list? 

A. Tracey Breckenridge. 

Q. And what was your understanding of the relationship 
between Tracey Breckenridge and Roger Breckenridge? 

MS. BIANCO: Objection of his understanding of 
their relationship. It’s not relevant. 

THE COURT: I'll sustain. 

Q. Did you -- and did you recognize the name Michael 
Bohrer from the investigation? 

A. After refreshing my recollection, yes. 

Q. And what was -- what was your recollection of 
Michael Bohrer? 
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A. Michael Bohrer was an individual who -- who was part 

09;57:59 2 

of the overall investigation involving the abduction of 

09:58:02 3 

Heidi Allen, that Mr. Bohrer was interviewed by members of 

09:58:06 4 

the Federal Bureau of Investigation, and in addition, my 

09:58:10 5 

best recollection is that Mr. Bohrer was interviewed by 

09:58:13 6 

members of the Oswego County Sheriff's Department. 

09:58:15 7 

Q. You mentioned the Federal Bureau of Investigation. 

09:58:18 8 

Were they assisting the Oswego County Sheriff’s Department 

09:58:20 9 

in this investigation? 

09:58:21 10 

A. Yes. 

09:58:21 11 

Q. Do you remember to what extent? 

09:58:25 12 

A. I know that they -- well, yes. First, in terms of 

09:58:30 13 

the laboratory, the Federal Bureau of Investigation 

09:58:33 14 

received items of physical evidence that were submitted for 

09:58:37 15 

examination to the FBI laboratory. In addition to that, 

09:58:41 16 

the Federal Bureau of Investigation assisted by way of 

09:58:46 17 

either providing information to the Sheriff's Department 

09:58:49 18 

that they generated as part of the investigation which 

09:58:52 19 

would include statements or reports relative to individuals 

09:58:56 20 

they may have interviewed or interest. Best recollection. 

09:58:59 21 

Q. Now, additionally, did you -- do you recognize the 

09:59:03 22 

name James Steen? 

09:59:05 23 

A. Yes. 

09:59:05 24 

Q. How do you recognize the name James Steen? 

09:59:07 25 1 

A. Most recently I prosecuted Mr. Steen for murder in 
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the first degree and murder in the second degree. 

Q. And when would approximately that have been? 

A. 2010, eleven I believe, best recollection. 

Q. And with regard to the investigation of Heidi Allen, 
you did -- do you -- excuse me. Do you recall ever hearing 
the name James Steen in as part of that investigation? 

A. I have to respond in that there were approximately 
fifteen-hundred leads. No, I do not have a recollection of 
James Steen as being part of the investigation by the 
Sheriff's Department. 

Q. Now as part of the -- as part of the trial and part 
of the investigation that you were -- you were responsible 
for with the -- as part of the case that you were 
responsible for, did you become familiar with the condition 
of the store on April third of 1994 after Heidi Allen 
disappeared? 

A. The D & W Convenience Store in New Haven, New York? 

Q. Yeah. 

A. Yes, sir. 

Q. I want to -- 

MR. MOODY: Can I have that marked? 

(People's Exhibit SSS was marked for 
identification). 

Q. I want to show you what's been marked as People's 
Exhibit SSS and ask you if you recognize that. 
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A. Yes, I do recognize it, sir. 

Q. And what is that? 

A. This is a photograph depicting an interior view of a 
portion of the D & W Convenience Store as it would have 
appeared April third, 1994. The specific view that's 
depicted would be a portion of the employee portion of the 
D & W Convenience Store behind the counter. 

Q. And was this photograph admitted at trial? 

A. In Gary Thibodeau's trial, yes, as then Exhibit 9. 

Q. And based upon your understanding of the case 
evidence, was there any sign of a struggle that had gone on 
inside the store, of the D & W, on Easter of 1994? 

A. There was no evidence of a struggle whatsoever. 

MR. MOODY: Judge, showing Exhibit SSS to 
defense counsel, I would move to admit. 

MS. BIANCO: No objection. 

THE COURT: No objection. SSS is in without 
obj ection. 

(People's Exhibit SSS was received in 
evidence). 

Q. One last question. You also prosecuted Richard 
Thibodeau, is that accurate? 

A. Through jury trial, yes, sir. 

Q. During Richard Thibodeau's trial, do you have a 
recollection one way or the other whether or not Heidi 
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10 : 03:12 1 

Allen's status as a confidential informant came up? 


10 : 03:17 2 

A. During cross-examination or direct examination? 


10 : 03:21 3 

Q. During any of the trial if you have a recollection. 


10 : 03:23 4 

A. I don't presently have a clear recollection. 


10 : 03:34 5 

Q. Is there anything I can show you that might refresh 


10 : 03:37 6 

your recollection? 


10 : 03:37 7 

A. Any documents associated with it, my notes, yes. 


10 : 03:40 8 

Q. Specifically your notes from that trial, would that 


10 : 03:43 9 

refresh 


10 : 03:44 10 

A. Yes, absolutely. 


10 : 04:10 11 

(People's Exhibit TTT was marked for 


10 : 04:12 12 

identification). 


10 : 04:22 13 

Q. Showing you what's been marked as People's Exhibit 


10 : 04:27 14 

TTT, ask you if you could -- first off, do you recognize 


10 : 04:29 15 

that? 


10 : 04:29 16 

A. I do. 


10 : 04:30 17 

Q. And if you could review that to yourself and see if 


10 : 04:33 18 

that refreshes your recollection as to whether or not Heidi 


10 : 04:40 19 

Allen's status as a confidential informant ever came up 


10 : 04:43 20 

during Richard Thibodeau's trial. 


10 : 04:45 21 

A. It does refresh my recollection. I can testify from 


10 : 04:47 22 

my own direct recollection. 


10 : 04:49 23 

Q. And did -- did the status of Heidi Allen as a 


10 : 04:53 24 

confidential informant come up during Richard Thibodeau's 


10 : 04:56 25 

trial? 
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A. It did. Attorney Walsh cross-examined Chris 
VanPatten on the -- in part upon the issue of whether or 
not Heidi Allen was a confidential informant or had 
provided confidential information. 

Q. And now previously there was -- I asked you about 
Tracey Breckenridge. At any point in time did you ever 
meet with or take a statement from Tracey Breckenridge? 

A. Did not meet with, did not take a statement from 
Tracey Breckenridge. 

Q. At any point in time during the investigation? 

A. No. I don't have any -- I -- I did not participate 

in the investigation in a sense of interviewing potential 
witnesses in the first instance, no. 

Q. Showing you Exhibit QQQ which you had indicated was 
your work copy of some statements from VanPatten, Anderson 
and Montgomery, those statements reflect among other things 
the card that Chris VanPatten took when he spoke with Heidi 
Allen being dropped at some point in time in the D & W, is 
that accurate? 

A. It does. 

Q. And were you aware at any point in time of any 
threats or any information that would -- that -- regarding 
Heidi Allen's -- any threats against Heidi Allen or any 
information pertaining to Heidi Allen being in danger 
because of her status as a confidential informant during 
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the investigation or during the -- up until the end of the 
trials? 

A. I was not aware of anything at all that Heidi Allen 
was in danger prior to her abduction associated with Heidi 
Allen having either providing information to the Sheriff’s 
Department and she wasn't working as a confidential 
informant. 

Q. Well, let's talk a little bit about the word 
confidential informant. What do you mean when you say 
that? 

A. Well, confidential informant can mean many things. 
In the first instance, confidential informant is an 
individual who provides information to either police person 
or a member of the District Attorney's Office, and it's 
confidential versus an individual who is working as a 
confidential informant. There's a bright line distinction. 

Q. What do you say -- what do you mean when you say 
working confidential informant? 

A. A person who is working as confidential individual 
or informant would be an individual who has an ongoing 
relationship with either a police officer or agency or the 
District Attorney's Office whereas part of their assistance 
in some form of investigation they are obtaining 
information and providing that information to the police 
person or the DA or working as an agent of law enforcement. 


1704 


Jennifer Adydan 
Official Court Reporter 



Donald Dodd - Direct 


1705 




10 : 08:32 

10 : 08:33 

10 : 08:35 

10 : 08:37 

10 : 08:40 

10 : 08:41 

10 : 08:42 

10 : 08:43 

10 : 08:46 

10 : 08:48 

10 : 08:53 

10 : 08:57 

10 : 09:00 


10 : 09:01 

10 : 09:03 

10 : 09:04 

10 : 09:06 

10 : 09:08 

10 : 09:11 

10 : 09:11 

10 : 09:12 

10 : 09:13 

10 : 09:14 

10 : 23:01 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MS. BIANCO: I'm going to object to the 
relevance of general nature of this testimony. If he 
wants to talk about Heidi Allen, that’s one thing, but 
the general nature of confidential informants, not 
relevant. 

THE COURT: I think it's very relevant. I'll 
allow it. 

Q. When you say working or providing information, are 
you referring to some type of active investigation? 

A. Active, ongoing information being provided by the 
individual who is working as a confidential informant. 

Yes, sir. 

MR. MOODY: I have no further questions. 

THE COURT: Ms. Bianco, do you want to take a 
few minutes before or -- 

MS. BIANCO: A few minutes before, Judge, so I 
can get some documents. 

THE COURT: We have been at it for an hour and 

a half. 

MS. BIANCO: That's fine. 

THE COURT: We'll take a recess for ten 
minutes before cross-examination starts. 

(Whereupon, there was a recess.) 

THE COURT: Bring Mr. Dodd back in please. 

(Whereupon, there was a pause in the 
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proceeding). 

THE COURT: Mr. Dodd, consider the fact you're 
still under oath, sir. 

THE WITNESS: Yes, sir. 

THE COURT: Thank you, sir. Ms. Bianco, 
whenever you're ready. 

MS. BIANCO: Thank you. Your Honor. 
CROSS-EXAMINATION 
BY MS. BIANCO: 

Q. Now Mr. Dodd, you were with the Oswego County 
District Attorney’s Office for more than twenty years, is 
that correct? 

A. Twenty-six. 

Q. Twenty-six years? And during the course of the 
Thibodeau case, you stated you wanted to create a system 
that was organized and verifiable, yes? 

A. Yes. 

Q. Okay, and you also testified on direct examination 
that this had the largest volume of material you had been 
on any case during your course in the District Attorney's 
Office, is that right? 

A. Yes. 

Q. And the file contained thousands of pages of 
material, correct? 

A. Yes. 
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Q. And you tried to be very detailed and organized in 
handling of the material, correct? 

A. I was detailed and organized. 

Q. And you stated on direct examination that you 
reviewed every single piece of paper in this case. 

A. Yes. 

Q. Were you involved in the daily meetings with the 
investigators concerning the leads that were coming in? 

A. No. 

Q. Were they calling you on a daily basis concerning 
the leads that were coming in? 

A. During the entirety of the investigation, no. 

Q. Did you receive calls from Investigator Whipple 
updating you on the latest leads? 

A. I'm sure there were some calls, but principally, Ms. 
Bianco, it was in person. 

Q. It was what? 

A. It was in person with Investigator Whipple. 

Q. So Investigator Whipple would come up in person and 
tell you what the leads were, the newest evidence? 

A. The investigation in part in terms of where the 
documents were moved to the Oswego County District 
Attorney's Office so we were within the same office if you 
will and Investigator Whipple would talk with me about the 
investigation, yes. 
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Q. But that wasn't done until after August of 1994, is 
that correct? It wasn't moved, the file was not moved to 
the District Attorney's Office till after August of 1994. 

A. I don't have a clear recollection as to when the 
actual file moved, but it did move from the Sheriff’s 
Department to the District Attorney's Office, yes. 

Q. Prior to it moving from the Sheriff's Department to 
the District Attorney's Office, did Investigator Whipple 
come up on a regular basis to inform you as to the leads 
that were coming in? 

A. Either he would come up or I would go down, yes. 

Q. Okay. 

A. Within the same building. 

Q. And you were aware, Mr. Dodd, having read every 
sheet of paper, that Heidi Allen's confidential informant 
file was brought to the New Haven command center on the day 
of her abduction, is that right? 

A. I don't have a clear recollection of it being moved 
on that date, I don't. 

Q. Showing -- 

MS. BIANCO: May I approach the witness? 

THE COURT: Sure. 

Q. Showing you what’s been marked Defendant's Exhibit 
5, I'd ask you to take a look at page ten of Investigator 
Lortie’s report and read that to yourself please. Last 
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page. 

A. Thank you. 

(Whereupon, there was a pause in the 
proceeding.) 

A. I have reviewed the last page, yes. 

Q. So would it be fair to say that the Heidi Allen 
informant information was brought on the day of her 
abduction to the command center? 

A. It was referenced in this report, yes. 

Q. And you would have read that report, correct? 

A. At -- yes. 

Q. So that would have been April fourth, 1994, excuse 
me, April fourth, 1994. 

A. The document would speak for itself, miss. I don't 
have a clear recollection of the date. 

Q. Well, were you aware -- 

MR. MOODY: I'm going to object. Which date 
we talking about? 

MS. BIANCO: The date of the abduction. 

THE WITNESS: April third. 1994. 

Q. April third, 1994 you were made aware of that 
document soon after her disappearance, correct? 

A. Which document, Ms. Bianco? 

Q. Exhibit 5, the Lortie report, were you made aware of 
that? 


Jennifer Adydan 
Official Court Reporter 



Donald Dodd - Cross 


1710 


10 : 28:43 1 

10 : 28:47 2 

10 : 28:50 3 

10 : 28:54 4 

10 : 28:56 5 

10 : 28:58 6 

10 : 29:02 7 

10 : 29:04 8 

10 : 29:06 9 

10 : 29:09 10 
10 : 29:12 11 
10 : 29:16 12 
10 : 29:17 13 
10 : 29:21 14 
10 : 29:24 15 
10 : 29:27 16 
10 : 29:29 17 
10 : 29:33 18 
10 : 29:38 19 
10 : 29:41 20 
10 : 29:42 21 
10 : 29:45 22 
10 : 29:47 23 
10 : 29:49 24 
10 : 29:52 25 


A. At some point as part of the investigation, yes, I 
reviewed all of the Sheriff's Department investigation 
reports at some point. That does not mean that it was on 
the same day that it was generated. 

Q. But can you tell me when you found out that Heidi 
Allen was an informant or was working as an informant at 
some past time? 

A. December eighth, 1994. 

Q. So prior to December eighth, you had no knowledge 
whatsoever that she had been involved as a confidential 
informant in some way, shape or form with the Sheriff's 
Department. Is that your testimony? 

A. December eighth, 1994 was when I requested the 
Sheriff's Department that they provide all information 
associated with Ms. Allen having either provided 
information or working as a confidential informant. 

Q. My question is were you aware before December eighth 
that Heidi Allen in some way, shape or form was involved as 
a confidential informant with the Sheriff’s Department? 

A. I would have been aware of the fact that she had 
provided some information at sometime prior to December 
eighth, 1994, yes. 

Q. When did you become aware of that? 

A. I don't have a clear recollection of when that was, 
mi ss. 
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Q. And you said you were being kept up to date by 
Investigator Whipple as to what was going on with leads, 
correct? 

A. Yes. 

Q. Did Investigator Whipple come to you and tell you 
that there was some talk about that Heidi Allen was an 
informant and it meant nothing? Did he tell you that? 

A. I have no recollection whatsoever of Investigator 
Terrence Whipple telling me personally that it -- something 
meant nothing about Heidi Allen being a potential 
confidential informant. I have no recollection of that at 
all. 

Q. Did he tell you about the meeting where he was at 
that it was discussed about her informant status with the 
other members of the Sheriff’s Department? Did he tell you 
about that? 

A. I don't have a recollection of that, no, but I 
have -- what time frame are you referencing, miss, what 
time frame? 

Q. I’m referencing between the time of her abduction 
and the time that the file was brought to your office, 
between those time frames. 

A. There would have been information that I would have 
reviewed or information brought to my attention on the 
overall investigation, and a subsection of that may have 
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dealt with Heidi Allen having provided information to the 
Sheriff's Department. I just don’t have a clear 
recollection of the when. 

Q. Well, do you have a clear recollection whether you 
spoke with Investigator Whipple about his conversation with 
other members of the Sheriff's Department that this 
information was not important? Do you have a clear 
recollection about that? 

A. As I testified a moment ago -- 

MR. MOODY: Objection. Asked and answered. 

THE COURT: Sustained. 

Q. Now you -- you weren't the individual who decided on 
how the lead sheets were going to be kept, correct, that 
was Investigator Whipple? 

A. That's true. Investigator Whipple was responsible 
for the lead number designations and identification of 
areas to be followed up on, yes. 

Q. Okay, and a lead was some form of information which 
could advance the investigation and assist resolving the 
case surrounding Heidi Allen's abduction, is that true? 

A. Potentially, yes. 

Q. A lead would be created in connection with the 
information coming in as it came in, is that right? 

A. It potentially could be, yes. 

Q. Okay, and the leads were assigned numbers? 
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A. Yes. 

Q. And all of the significant leads had a number on it, 
is that right? 

A. There was a -- 

MR. MOODY: I'm going to object. He's not 
responsible for determining the leads and that process. 

THE COURT: He's already testified he didn't 
establish the leads, the numbers or anything to that 
effect. 

Q. Well, when you took possession of the file -- 

THE COURT: I'll sustain the objection. 

Q. In -- when you got the file from the Sheriff's 
Department, that was the original file, correct? 

A. It was moved. When you say got it, it was merely 
moved, miss, from the Sheriff’s Department to the District 
Attorney's Office. It was always the Sheriff's Department 
investigation file. 

Q. Okay, so the original Sheriff’s Department 
investigation file was kept at the Grand Jury room in the 
DA’s office, correct? 

A. At some point it was moved to there, yes. 

Q. And you don't know when that was. 

A. I think I testified I don't have a clear 
recollection of that. 

Q. All right, and is it your testimony on direct 
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examination that the Sheriff's Department also had their 
own separate file besides the one that was stored at the 
DA's Office Grand Jury room? 

A. The file that was located within the District 
Attorney's Office was the Sheriff's Department 
investigation file. 

Q. So there was only one file, correct? 

A. Yes. That was the investigation file. 

Q. There was no separate file being kept away from the 
District Attorney's Office in the Sheriff’s Department 
office itself. 

MR. MOODY: Objection. We covered this three 

times. 

MS. BIANCO: Well, he hasn't answered. He's 
spinning around in circles. 

THE COURT: How would he know if it was 

kept -- 

MS. BIANCO: That's why I'm asking him do you 
know. He testified on direct that some of the stuff 
was sent back to the Sheriff's Department. 

THE COURT: That wasn't your question. Was 
there. The question is do you know if there was. 

Q. Well, do you know if there was a separate file being 
kept at the Sheriff's Department? 

A. No. 
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Q. Did you testify on direct examination that sometimes 
you would send materials back to the Sheriff's Department? 

A. When materials were received at the District 
Attorney's Office, depending upon where the file was 
geographically at that time, either in the Sheriff's Office 
or subsequent when it was moved to the DA's Office, that 
the documents received by the District Attorney's Office 
would then be given to Investigator Whipple, placed into 
the inbox as part of the Sheriff's Department 
investigation, yes. 

Q. Did you mail him the information back or did you 
hand it to him? 

A. There was no mailing. If documents were received at 
the Oswego County District Attorney's Office, they would be 
hand delivered to Investigator Whipple if he was there or 
Officer Cromie who was also tasked to help Investigator 
Whipple and placed into the in-basket, that was the in- 
basket for ongoing information to be part of the Sheriff's 
Department investigation. 

Q. Is it your testimony that some of the information 
came directly to the District Attorney's Office and did not 
go to the Sheriff's Department, is that your testimony? 

A. Absolutely not. 

Q. So all of the information went straight to the 
Sheriff's Department? 
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A. No, ma'am. You're misconstruing what I said again. 
It was received by the District Attorney's Office. It was 
date stamped as received. Thereafter, the document was 
placed into the in-basket if you will or physically given 
to Investigator Whipple or to Bill Cromie. 

Q. But the information you're talking about right now 
was information that was directed to the District 
Attorney's Office and then you would put it in the in- 
basket, correct? 

MR. MOODY: Judge, what information are we 
talking about right now? 

THE COURT: First off what information? What 
are you trying to establish? 

M5. BIANCO: Well, Judge, there's this 
procedure that’s supposed to be in place that we heard 
from Investigator Whipple that he got everything, 
everything. And now we're hearing he's getting 
information at the District Attorney's Office. Well, 
which is it? 

THE COURT: I can think of one document so far 
testified he said he brought it over that day to 
Whipple. 

MS. BIANCO: Well, I don't know if there is 
one document or not. 

THE COURT: Then ask him. 
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Q. How many documents did you get at the District 
Attorney's Office directly that didn't go to the Sheriff's 
Office first? 

A. I have no clear recollection of the amount of 
documents, Ms. Bianco. I can say with certainty, 
one-hundred percent certainty, that documents that were 
received at the Oswego County District Attorney's Office 
that were part of the investigation would be date stamped 
as received by the Oswego County District Attorney's Office 
and then the document would also be given to the Sheriff's 
Department, Investigator Whipple or Cromie in the inbox. 

It may have come to pass under certain circumstances 
documents were submitted to both entities, but as to the 
documents that were submitted to the District Attorney's 
Office, with certainty, those documents were then given to 
Investigator Whipple or Officer Cromie to be made part of 
the Sheriff's Department investigation report. 

Q. So any document that came to your office, did you 
date stamp it always? 

A. The procedure that I put in place and if it was 
associated with this case is that it was to be date 
stamped, yes. 

Q. So if it came from the Sheriff's Department to your 
office, you date stamped it? 

A. As part of this investigation? 
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THE COURT: Let me ask why is it relevant 
whether the document from the Sheriff's Department went 
to the DA's Office first and then went to the Sheriff's 
Department or came to the Sheriff's Department first. 
Why's that relevant? Somebody -- somebody violated 
Whipple’s procedure. It's not this witness's fault. 
Why's it relevant? 

MS. BIANCO: Well, Judge, the point is there 
was no -- that there was no verifiable procedure. 

THE COURT: You’re asking about Whipple's 
procedures. He didn't create Whipple's procedure. 
Somebody violates -- Whipple's procedure is violated, 
why is it relevant? 

MS. BIANCO: It's relevant because there 
supposed to be these procedures to copy all the 
documents. 

THE COURT: Are you -- are you going to be 
able to ask him a question as to whether or not he 
failed to produce documents? That's relevant. 

MS. BIANCO: Fine. I'll ask him that. 

THE COURT: That's fine. Get to the point. 

MS. BIANCO: May I approach the witness, 

Judge? 

THE COURT: Yes. 

Q. Showing you what's been marked as Defendant's 
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Exhibit 13. I'm not sure if thirteen is -- 

MS. PEEBLES: It's in evidence. 

MS. BIANCO: I'm going to get the original 

then. 

Q. Showing you what's been marked Defendant's Exhibit 
13, is this a letter that you wrote to Attorney Joseph 
Fahey? 

A. Yes. This was a letter that was drafted by myself 
with a date of December twenty-first, 1994 sent to Attorney 
Fahey. 

Q. And in that particular letter, you tried to be 
thorough and complete as to what documents that you had 
provided to Attorney Fahey, is that right? 

A. It describes, Ms. Bianco, what information had been 
made available to Mr. Fahey and some measure of specificity 
in terms of the specific substance, yes. 

Q. Is it five pages, single space? 

A. It would appear to be five pages, single spaced, 
yes. 

Q. In that letter, don't you go so far as to detail the 
fact that there was hang up calls as part of the leads, 
correct? 

A. I'd have -- 

Q. Page three. 

A. I'd have to look, Ms. Bianco 
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THE COURT: Get to your point very quickly. 
You're starting to try me. 

MS. BIANCO: May I have a moment, Your Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

Q. Referring to page five on Exhibit 13, you list a 
number of Oswego County Sheriff's Department officers that 
you were providing reports from, is that correct? 

A. Page five does reference different police agencies 
that had provided not only page five but page four and five 
list. 

Q. The bottom of page five, do you list a number of 
investigators from the Oswego County Sheriff's Department 
that you provided reports from? 

A. Yes. In part, yes. 

Q. And you list thirteen officers, is that right? 

A. Do you want me to count them, ma'am? 

Q. Well, I'll go through them with you. You listed 
Investigator Cromie. 

MR. MOODY: I'm going to object. Judge. Are 
we going to have a specific document or a specific 
report that we’re talking about or we just talking 
about all the different investigators? 

THE COURT: Where are we going, Ms. Bianco? 
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Q. Well, you listed a number of Sheriff’s Department 
investigators. You don’t list anywhere on that document 
that you had a report from sheriff -- from Investigator 
VanPatten do you? 

A. I -- 

Q. On that document. 

A. I absolutely do set forth in this document that 
Investigator VanPatten's report was provided, yes. 

Q. VanPatten is listed on that. Can you show me where 

A. Sure. I absolutely can. 

Q. And I'm speaking about his December ninth report 
specifically. 

A. You said the December ninth report? 

Q. December ninth. 

A. In page three of the exhibit you handed me to 
Attorney Fahey on December twenty-first, 1994, specifically 
I state, "In the motion presently filed in County Court, 
you demanded all, quotation marks "Brady material" you 
presently are in possession of, Oswego County Sheriff's 
Department criminal investigation report relative to the 
facts and circumstances involving the kidnapping of Heidi 
Allen. To the extent that there is any potential evidence 
or information property that may in fact or may tend to be 
exculpatory, it is included." Specifically, I referenced 
the Sheriff’s Department investigation report which 
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included the report that you're referencing, Christopher 
VanPatten, of December nine, 1994, 

Q, It says that in that letter Christopher VanPatten's 
December nine, 1994, that's my question, does it say that 
in that letter? 

A. It says the Sheriff's Department investigation 
report. It does. 

Q. Does it say, this is a yes or no question, 
Christopher VanPatten report, does it say that there? 

A. At a particular page? 

Q. I'm looking -- I was looking at page five, the 
bottom of, but if you can find it anywhere in that letter 
that says 

MR. MOODY: Objection, Judge. Argumentative. 

THE COURT: Thank you. Sustained. 

Q. Could you show me in that letter where it says 
Christopher VanPatten's December nine, 1994 report, that 
specific. 

(Whereupon, there was a pause in the 
proceeding.) 

A. I did not type in Chris VanPatten's name, no. 

Q. Okay, how about Investigator VanPatten, Exhibit 9. 
Investigator VanPatten is the one who authored a report 
about the confidential informant document, correct? 

A. Could I look at the exhibit, ma’am? 
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Q. Absolutely. 

A. Yes. Exhibit 9 is a report by Deputy VanPatten 
received DA's Office December ninth, 1994, yes. 

Q, Okay, and that particular report is not referenced 
in that letter. 

A. It absolutely is in fact in the letter, Ms. Bianco. 

Q. By name it says -- 

A. By reference to the Oswego County Sheriff's 
Department investigation report. I just read to you. I'll 
read it again, but in fact I referenced the Oswego County 
Sheriff’s Department investigation report which contained 
Deputy VanPatten's report on the specific issue of whether 
or not it may tend to be exculpatory and be Brady material, 
yes, ma'am. 

Q. Okay, my next question is Investigator Montgomery's 
December eighth, 1994 report. In your letter specifying 
what you gave to Judge Fahey, does it reference 
specifically, specifically, yes or no, Investigator 
Montgomery’s December eighth, 1994 report? 

A. Yes, it does specifically reference it. 

Q. Where in the letter does it specifically reference 
it? 

A. Page three. "In the motion presently filed in 
County Court, you demanded all "Brady material." You 
presently are in possession of the Oswego County Sheriff's 
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Department criminal investigation report relative to the 
facts and circumstances involving the kidnapping of Heidi 
Allen. To the extent that there is any potential evidence 
or information property that may tend -- may in fact or may 
tend to be exculpatory, it is included in the investigation 
report that you now have in your possession." It 
specifically referenced that document that you hold in your 
hand. 

Q. So you're stating in that letter just so I'm clear 
that it says the name, specifically it says Investigator 
Montgomery, it says Investigator Montgomery's report 
specifically by name in that letter. 

A. It says the Oswego County Sheriff's Department 
investigation report. Mr. Montgomery was an investigator 
for the Oswego County Sheriff's Department, one of many 
that were tasked to this. 

THE COURT: Ms. Bianco, what does it matter if 
he mentions Montgomery’s name specifically? He's 
referencing the file. The relevant question were these 
reports in the file. That seems to be the relevant 
question. 

MS. BIANCO: Well, Judge, he's detailed every 
single thing. 

THE COURT: So why's he have to detail 
everything by name? 
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Donald Dodd - Cross 

MS. BIANCO: Well, that’s what he did in that 
letter. Why are these names not there, that's the 
point. 

THE COURT: What’s the relevance? He said the 
file is there. Move on, Ms. Bianco. 

MS. BIANCO: Judge, are you precluding me -- 

THE COURT: Yes, a relevant line -- it's a -- 
the line of questioning makes no sense unless you can 
show me that this witness is somehow responsible for 
the two defense attorneys' review of the file. And the 
question is, Mr. Dodd, were those exhibits that she's 
referenced in the Oswego County Sheriff's Department 
file? 

THE WITNESS: Yes. sir, in fact they were. 

THE COURT: There we go. There's your answer. 
Move on, Ms. Bianco. 

MS. BIANCO: Judge, are you prohibiting me 
from talking about the contents of that letter and all 
the detail in that letter? 

THE COURT: You have yet to get to the point 
that you said -- 

MS. PEEBLES: Your Honor -- 

THE COURT: Hold on. Twenty-five minutes ago 
you said you were going to ask him a line of 
questioning about whether or not he's failed to produce 
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documents. Do you have proof he’s failed to produce 
documents? 

MS. BIANCO: Absolutely, Judge. That letter 
shows he failed to produce documents. It shows what he 
produced and it shows what he didn't produce. 

THE COURT: It absolutely does not. That is 
the most abstract argument. 

MS. PEEBLES: Judge -- 

THE COURT: Hold on. I'm not done talking 
yet. Because he does not specifically say those -- 
those specific reports, he testified they were part of 
the file. End of the question. 

MS. BIANCO: Well, Judge, then why did he list 
every single thing else, name, specific names, specific 
agencies, specific things. 

THE COURT: Because he's trying to be as 
detailed as humanly possible. Ms. Peebles, your 
argument? 

MS. BIANCO: Right. And the most significant 
documents are not in there and it's not detailed. 

THE COURT: Part of the Oswego County 
Sheriff's Department file period. Yes, Ms. Peebles. 

MR. PEEBLES: Judge, it appears to me that you 
are prohibiting us from impeaching Mr. Dodd with his 
own letter from your defense counsel. You're simply 
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asking us to take his word for it when he says he -- 
THE COURT: No, no, no. Ask a specific 
question. Was his name listed. He answered yes or no. 

MS. PEEBLES: And the idea that -- the idea 
that his meticulous nature, detailed nature where he 
himself -- 

THE COURT: Move on, Ms. Bianco. I'm done. 

Move on. 

Q. Did you testify on direct examination that Exhibit 
LLL was the original document regarding the Heidi Allen 
confidential informant information because it had green 
marks on the top? 


A. 

I'd have to 

look at it, miss. 

Q. 

Certainly. 


A. 

Do you want 

these back? 

Q. 

Yes, please. 


A. 

Thank you. 



(Whereupon, there was a pause in the 
proceeding.) 

A. I'm reviewing the documents that were contained in 
LLL which has a green mark on page one. I believe I 
testified they appear to be the original documents, yes. 

Q. They appear to be the original because those had the 
green marks on them, correct? 

A. The green marks were affixed to the original Oswego 
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County Sheriff's Department investigation report to 
evidence that it was being reproduced. This has a green 
mark. By logic it's my conclusion that this appears to be 
a portion of the original. It appears to be, ma'am. 

Q. Okay, and if you look on the second page of that 
document, it has two date stamps, is that correct? 

A. Yes, it does. 

Q. Okay, and on the date stamp it's May twenty-third, 
1995 from the Sheriff’s Department, correct? 

A. Yes, sir, or ma'am, that's one of them. 

Q. And the other date stamp is what? 

A. That would be May sixteenth, 1995, the District 
Attorney’s date stamp. 

Q. Okay. Now, you sent a letter to the defense counsel 
you stated on May seventeenth, 1995 disclosing this report, 
is that right, the first letter. 

A. I have been shown a lot of letters. Do you have the 
letter that you can show to me to refresh my memory, miss? 

Q. Certainly. Showing you People's JJJ. 

THE COURT: Is that the May seventeenth 

letter? 

MS. BIANCO: Yes. 

A. My recollection is refreshed that on May seventeen, 
1995 I did send to Attorney Walsh and Fahey additional 
discoverable property, yes. 
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Q. Okay, and is it your contention that on May 
seventeenth, you sent the Heidi Allen confidential 
informant information to Attorney Fahey? 

A. I believe when I was shown the exhibit that's 
received in evidence by Mr. Moody that had the affixed 
documents as to a portion of LLL, yes. As to a portion of 
LLL that you showed to me, this was contained within the 
May seventeenth, 1995 letter. However, the reports from 
VanPatten, Montgomery December ninth, 1995 had previously 
been disclosed and provided to Mr. Fahey and Mr. Walsh 
prior to that on December fourteenth, 1994. 

Q. My question to you, sir, your letter dated May 
seventeenth. Exhibit JJJ, purports to send the confidential 
informant documents to Attorney Fahey on that date, 
correct? 

A. It attached additional documents. It did not attach 
documents that had already in fact been given to Attorney 
Fahey and Attorney Walsh on December fourteenth, 1994. 

They had already been disclosed and provided to both 
counsel. It did not again include those documents. It 
included subsequent discovery under 240.60. 

Q. So the documents that you have in your hand that you 
contend are the originals with the date stamp May 
twenty-third, 1995 with the green mark on it, this was not 
sent to Attorney Fahey? 
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A. I believe I testified that I -- 

MR. MOODY: Your Honor, can we have a time 
frame when? 

MS. BIANCO: I'm trying to get that. 

MR. MOODY: We have been talking about two 
different time periods, December and May. 

THE COURT: Can you be -- 

MS. BIANCO: He's talking about two different 
time periods, I'm not. 

THE COURT: Ms. Bianco, just give a specific 
time frame please. 

Q. May seventeenth you sent a letter to Judge Fahey, 
correct, and Judge Walsh. 

A. Yes. 

Q. Excuse me, attorneys Fahey and Walsh, correct? 

A. And with respect to both of them, I know them as 
lawyers at the time, that's why I reference them as 
attorneys. 

Q. Okay, and the original document, the May 
twenty-third, 1995 stamped document where it's stamped in 
where you say this is the original with the green mark, are 
you saying that this was sent on May seventeenth, a week 
before it was written? 

A. I would have to specifically look at the exhibit 
that's received that includes the entirety of the contents 


Jennifer Adydan 
Official Court Reporter 








Donald Dodd - Cross 


1733 


10 : 58:19 1 

that I sent on May seventeen to be able to compare what It 
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is that is included in that document, to compare it to the 
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document that you have in your hand. I would have to look 
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at it. 
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Q. Okay. We'll do that. Is it your contention that 
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you sent documents to Judge Fahey and Walsh before you put 
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it or had it placed in the Sheriff's Department original 
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file with a stamp on it, is that your contention? 
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THE COURT: I think the general question was 
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MS. BIANCO: I'm talking about that document, 
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Judge, yes. 

10 : 58:54 15 

THE COURT: That document specifically. 

10 : 58:55 16 

A. Again, I would have to look at the original exhibit 
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that's received, miss. I would have to to refresh my 
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memory. It's I believe it's a People's exhibit. 
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(Whereupon, there was a pause in the 
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A. Yes. I've reviewed JJJ. 
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file it in the main file, is that your testimony? 
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A. JJJ dated May seventeen, 1995 which included -- in 
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specifically, sent to counsel's Walsh and Fahey a portion 
of that which you have handed to me which is in LLL, yes. 

Q. And that portion that you sent to Attorney Fahey and 
Attorney Walsh did not have a Sheriff's Department stamp on 
it, is that correct? 

A. It had not been date stamped by the Sheriff's 
Department on LLL. It has a date stamp of May 
twenty-third, 1995 because I wanted to get this out as 
promptly as I could. On the day after we received it, May 
sixteenth, it was sent to attorneys Walsh and Fahey prior 
to a date stamp being affixed to it, yes. 

Q. So if Attorney Walsh had only in his record 
something that said May twenty-third and May sixteen, you 
would agree it would have been impossible for you to have 
sent the May sixteenth letter, correct? 

A. I can't even pretend to speculate. 

MR. MOODY: Objecting, Judge, as to what Judge 
Walsh had in his file. 

THE COURT: Sustained. 

Q. So you didn't follow your own procedure on that 
occasion by giving it to Investigator Whipple to put in the 
file before you sent it to Attorney Fahey, yes? 

A. Absolutely incorrect. I did follow the procedure. 
The procedure again is that when it was received by the 
District Attorney's Office, it was date stamped. 
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Q. And it didn't go to the Sheriff Department? 

A. Do you want to hear the rest of the answer, ma'am, 

or not? 

THE COURT: Hold on. No fighting back and 
forth. You asked a question, he's answering the 
question. Continue to answer the question. 

A. That there -- that document that was received DA’s 
Office May sixteenth, 1995 was then given to Investigator 
Whipple or Cromie and placed into their inbox for the 
purposes of it being part of the Sheriff's Department 
investigation report and it was date stamped. It may have 
already been in the Sheriff's Department investigation 
report. All I know is that when I received it on May 
sixteenth, I got it out as quickly as I could May 
seventeenth to counsels Walsh and Fahey. 

Q. Okay. So when you say that the LLL is the original, 
it wasn’t the original. 

MR. MOODY: I'm going to object, Judge. We're 
talking about two different documents, and LLL contains 
at least two different pieces of paper that are not in 
JJJ. 

THE COURT: I sustain it. I sustained it. 

Q. Are there more than one original of these documents? 

THE COURT: Which document? 

MS. BIANCO: The documents of the confidential 
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informant file, the one with the green marks on it. Do 
you make multiple originals? 

THE COURT: Hold on. He’s already -- 

MR. MOODY: Argumentative, Judge. 

THE COURT: He's already answered the question 
about how he believes it's the original. He's already 
answered it four times you’ve asked the question. 

Don't ask it a fifth time. 

Q. You testified a few moments ago that you would not 
send the same document twice, is that right? 

A. Yes, we -- but I am sure that there were times when 
a -- documents were sent, the same document was sent more 
than one time, yes. 

Q. Okay, and on Exhibit SS, showing you a portion of 
55, a document concerning the confidential informant file, 
could you review that to yourself please? 

A. Yes. 

THE COURT: The entire document SS or just a 

portion? 

MS. BIANCO: Just a portion of the SS as it 
relates to the confidential informant information. 

A. The document you handed me is part of Exhibit SS? 

Q. Yes, part of SS. 

A. Oh, part of SS. 

Q. Right. That's the one that had the yellow cover 
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letter. 

THE COURT: Had the rubber band around it. 

Q. With the rubber band? 

A. I have reviewed three pieces of paper that are part 
of SS. 

Q. And on SS, it’s your contention that you sent this 
particular document to Judge Fahey as well, correct? 

A. I’d have to look at the May seventeenth letter 
again, miss, to see what the file enclosures were. There’s 
a significant amount of material. To be precise as I can, 

I need to look at the documents that were affixed to the 
May seventeenth letter. 

Q. Certainly. So the June -- I’m showing you the June 
fifth letter which is SS, that's what we're talking about 
now, the yellow letter. Nowhere in that yellow letter does 
it mention specifically anything about the confidential 
informant file, correct? 

A. The June fifth, 1995 letter designated SS does not. 

Q. Does not have a green mark that it was previously 

disclosed, is that correct? 

A. That document if I could again look at it please. 

MS. BIANCO: I don't mean to be presumptuous. 
Judge, if I can approach the witness when he says that. 

THE COURT: That's fine. 

A. I'm looking at the documents that you have handed to 
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11 : 06:25 1 

me, miss. These documents do not contain a green mark. 

o 


11 : 06:29 2 

These documents were in fact, in fact, disclosed to 

11 : 06:32 3 

attorneys Walsh and Fahey, in fact. 

11 : 06:35 4 

Q. Well, in fact, it doesn't have your green mark, 

11 : 06:38 5 

correct? 

11 : 06:38 6 

A. I can tell you that Exhibit LLL that you handed to 

11 : 06:48 7 

me does in fact have the green mark, and LLL, the top page, 

11 : 06:54 8 

is the exact top page of the documents that you handed to 

11 : 06:59 9 

me a moment ago, so in fact, LLL contains the green mark 

11 : 07:06 10 

indicating that this document and the attached documents 

11 : 07:09 11 

were disclosed to counsels Fahey and Walsh even though the 

11 : 07:12 12 

piece of paper that you handed me do not have it. 

11 : 07:16 13 

Q. So will you agree that not every document that was 

11 : 07:18 14 

disclosed to the defense had a green mark on it? 

11 : 07:26 15 

MR. MOODY: I would object. Judge. As he 

11 : 07:28 16 

explained before, I think the problem is the copies 

11 : 07:31 17 

that are attached to SS are not necessarily the ones 

11 : 07:34 18 

that would have the green mark because he explained the 

11 : 07:37 19 

procedure, the original went back to the Sheriff's 

11 : 07:39 20 

Department, had the green mark. 

11 : 07:40 21 

THE COURT: Right. I'll sustain. 

11 : 07:42 22 

MS. PEEBLES: Where are the originals? I 

11 : 07:43 23 

guess that's the question. How come we don't have the 

11 : 07:45 24 

originals? 

11 : 07:46 25 

MR. MOODY: Well, that's one of the reasons 
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that I have a whole bunch of plastic pieces of plastic 
bags that have -- and I have Dale MacDonald on the list 
who is the current evidence technician for the 
Sheriff's Department as that all of the bag marks are 
the exact reproductions, colored copies of the 
originals. The originals are still in the Sheriff's 
Department file. 

MS. BIANCO: Judge, I think this is just a 
simple question. He said every time something goes to 
the defense it has a green mark. That's how he knows 
it's disclosed. 

THE COURT: No, no, the original has a green 
mark to show that it's been disclosed. The copy to 
the -- he never testified that the copy out to the 
attorneys or to the Court for that matter had the green 
mark. 

MS. BIANCO: I'll ask him those questions. 

THE COURT: He’s already asked and answered 
them but go ahead. 

Q. Well, is every time a document was sent to the 
attorneys Walsh and Fahey, would they have had a green mark 
on their document? 

A. The documents that were sent -- 

Q, Right. 

A. -- to Fahey and Walsh, no. The original file, Ms. 
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Bianco, from which the exact reproductions were made, the 
requirement was that the person photocopying that portion 
of the file was required to evidence that in fact had been 
photocopied to place on to the original Sheriff's 
Department investigation report or component part of the 
report the green mark to evidence it had been reproduced. 
That did not mean that the copies that went to the defense 
attorney may have had the green marks on them. 

Q. Would you agree that when you have a green mark on 
it, it doesn't state the date that it was sent to the 
attorneys? 

A. I know the dates it was sent, Ms. Bianco. 

Q. I’m asking you is there any record specifically with 

the green mark on those papers as the dates that those 
materials were sent? 

A. Yes. 

MR. MOODY: Those materials. Again, we got a 
number of exhibits that we have been discussing in the 
last five -- 

THE COURT: Can you specify which document? 

Are you talking about those in front of him as LLL and 
SS? 

THE WITNESS: This is LLL. I put it back in 
the bag. I don't know what this is. And this is SS. 

THE COURT: It's a portion of SS. 
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MS. BIANCO: Okay. 

MR. MOODY: Does he have all of SS in front of 

him? 

MS. BIANCO: No. He has only a portion of SS, 
just this one document. 

MR. MOODY: I guess I misunderstood. It might 
be better if we're going to hand him SS if we hand him 
the whole thing so there's no question as to where all 
these documents are coming from. 

THE COURT: That seems fair. 

MS. BIANCO: I'm sorry, Judge. 

THE COURT: That seems fair, then you can make 
reference to that particular portion. 

MS. BIANCO: Absolutely. 

Q. So could you tell me which is the original, LLL or 
JJJ? Can you tell me which one is the original? 

A. Original what? 

Q. Original document. That's what we're talking about. 

THE COURT: That's a whole different line of 
questioning. 

MS. BIANCO: Well, Judge, I'm completely 
confused about what's original, what's not. I mean 
he’s -- he's swirling around. I can't pin him down for 
anything. 

THE COURT: No, he has absolutely testified on 
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three or four different occasions why he thought LLL 
was the original document. 

MS. BIANCO: But which one is the original. 
Judge, that's all I want to know, which one of those 
two documents. 

THE COURT: Based upon his belief, it's LLL. 
He's answered that four times. 

Q. Okay, so the other document that has a green mark on 
it is not the original, the one that -- you have two in 
your hand. 

MR. MOODY: Can we have a specification when 
you say "other document?" 

MS. BIANCO: I'll have to take it back and 
look at it. 

THE WITNESS: I’m handing back JJJ. 

Q. JJJ has a green mark on it, correct? Is that the 
original? 

A. No, ma'am. LLL you just handed to me does have a 
green mark on page one. 

Q. Okay, and JJJ also has a green mark on page one 
doesn't it? 

A. JJJ letter May seventeen, 1995 does have a green 
mark on page one, yes. 

Q. Are they referencing the same group of documents? 

A. Well, not only they're referencing it, they're in 
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major respect identical in Exhibit JJJ at page one with a 
date stamp received DA’s Office May sixteen, 1995. When I 
compare that page one to LLL page two, that it is identical 
with one distinction. The distinction that on the LLL 
document there's a date stamp received by the Sheriff's 
Department Oswego County of May twenty-third, 1995 and some 
additional handwriting on the typed report that I believe 
to be Investigator Whipple. I believe to be. The page two 
of JJJ does not contain the May twenty-third, 1995 date 
stamp from the Sheriff's Department and it does not contain 
the apparent writing of Investigator Whipple. 

Q. But they both purport to be originals, correct? 

A. They're not originals, miss. I say again they're 
not originals. They are photocopies. Photocopies. Exact 
reproductions. 

Q. With green lines on them? 

A. I don't understand your question again. 

MS. BIANCO: May I have a moment. Your Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Go ahead, Ms. Bianco. 

M5. BIANCO: Thank you. Your Honor. 

Q. I’m going to change direction a little bit. On 
Exhibit S5 with your cover letter dated June fifth, 1995, 
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do you remember sending this to the defense? 

A. Can I again look at it, miss? 

THE COURT: What was the date again, June 

fifth? 

MS. BIANCO: SS, June fifth. 

THE COURT: June fifth, thank you. 

Q. (Handing). 

A. It appears you comingle things, but yes, June fifth, 
1995 is yellow. There are some items that are rubber 
banded together which would reflect that it was part of the 
attachment, but no longer rubber banded are these 
additional documents that have been severed out and have a 
green sticky on it. 

Q. So the green sticky, that -- that document was not 
in the June fifth letter, is that your testimony? 

A. What I'm saying, miss, is that you -- 

THE COURT: He's saying that somebody's taken 
the rubber band off and there seems to be not 
everything rubber banded back together. 

Q. I'm trying to find out if he knows what was in the 
package. 

THE COURT: I think he -- 

A. What I -- if that’s a question, I can answer it. 

Q. Was that in the package, the one with the green 
sticky? 


Jennifer Adydan 
Official Court Reporter 




Donald Dodd - Cross 


1746 


11:16:02 

1 

11:16:06 

2 

11:16:09 

3 

11:16:12 

4 

11:16:16 

5 

11:16:19 

6 

11:16:24 

7 

11:16:30 

8 

11:16:35 

9 

11:16:38 

10 

11:16:49 

11 

11:16:56 

12 

11:17:02 

13 

11:17:08 

14 

11:17:11 

15 

11:17:16 

16 

11:17:19 

17 

11:17:20 

18 

11:17:21 

19 

11:17:23 

20 

11:17:26 

21 

11:17:27 

22 

11:17:28 

23 

11:17:30 

24 

11:17:33 

25 


A. The June fifth, 1995 letter. 55, when it was 
originally handed to me by Mr. Moody, there were documents 
that were rubber banded together, parts of the June fifth, 
1995 letter to attorneys Walsh and Fahey. Those documents 
were in fact turned over to attorneys Walsh and Fahey, yes. 

Q. Okay, now would you agree that almost all of the 
documents in Exhibit S5 that was supposedly turned over to 
Fahey and Walsh, a majority of those documents do not have 
a District Attorney stamp on them. Could you review that? 

A. Well, they were turned over, and the documents that 
are rubber banded to the Exhibit SS letter of 6/5, 1995 do 
have the District Attorney's Office date stamp I can see on 
some and the Oswego County Sheriff’s Department date stamp. 

Q. So maybe we'll go through them each one 
particularly. Each letter that was sent in that package, 
let's take each one one at a time. Could you take the 
first document? 

MR. MOODY: I'm going to object. Judge. Are 
we going to talk about the documents that they’re 
claiming weren't turned over or are we going to talk 
about every document that could have been -- 

THE COURT: Where are you going with this? 

MS. BIANCO: Well, Judge, they supposedly have 
this system where they stamp things, then they don’t 
stamp things, there's green marker, then there's not 
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green marker. 

THE COURT: Every -- every one is DA stamped 
or Oswego County Sheriff's Department stamped I believe 
is the testimony unless it went to the DA's Office 
first, and then it was DA stamped and then forwarded on 
to the Oswego County Sheriff's Department. 

MS. PEEBLES: So if that's the case, I do want 
it clear, that's your understanding that if -- 

THE COURT: That's my understanding right now. 
That's why -- 

MS. PEEBLES: Because if that's the case, then 

fine. 

THE COURT: She can ask the question, I have 
no problem with that, but again, are we going to a 
specific document that was not produced, that's what 
I'm trying to get to. 

MS. PEEBLES: Randi. 

THE COURT: Actually before, Ms. Bianco, this 
green, this other document, is that the portion that 
you took out of SS? 

MS. BIANCO: The green document was a portion 
of SS. The green sticker is what Mr. Moody put on it. 

THE COURT: Okay, I’m just trying to figure 
out where this is from. 

THE WITNESS: Do you want this put back 
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together. Judge? 

11 : 18:25 2 

THE COURT: Ms. Bianco, do you mind if he puts 

11 : 18:27 3 

that portion back in with SS? 

11 : 18:29 4 

MS. PEEBLES: Certainly. 

11 : 18:30 5 

THE COURT: Thank you. 

11 : 18:32 6 

(Whereupon, there was a pause in the 

11 : 18:38 7 

proceeding.) 

11 : 18:38 8 

MR. OAKES: Excuse me. Your Honor. 

11 : 18:41 9 j 

THE COURT: Wait. Go ahead. 

11 : 18:43 10 

MR. OAKES: I'm sorry, I didn't mean to 

11 : 18:47 11 

interrupt. For the sake of SS that's rubber banded, 

11 : 18:48 12 

the document's been removed at different times, put 

11 : 18:50 13 

back in. I don’t know if the Clerk's Office has a 

11 : 18:52 14 

stapler, we can staple it all together now so that the 

11 : 18:55 15 

documents aren’t going to be commingled. 

11 : 18:58 16 

THE COURT: How many pages? 

11 : 19:00 17 

MR. MOODY: It's fairly thick, probably fifty 

11 : 19:02 18 

or sixty pages. 

11 : 19:03 19 

THE COURT: I don't see a stapler going 

11 : 19:06 20 

through that. I don't think we're going to be able to 

11 : 19:17 21 

put it together as one. Go ahead, Ms. Bianco. 

11 : 19:23 22 

Q. So SS was sent to the defense on June fifth. Didn't 

11 : 19:29 23 

you rest your case on June fifth against Gary Thibodeau? 

11 : 19:34 24 

A. I recall, miss, that there was a verdict rendered 

11 : 19:36 25 

June eighteenth. I -- I don't have a clear recollection as 
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to when the People rested their case. I do not. 

Q. Would something refresh your recollection like the 
transcript? 

A. Yes. 

Q. Showing you pages twenty-one eighty-four, twenty-one 
eighty-five and twenty-one eighty-six, could you review 
these to yourself please? 

A. Thank you. 

THE COURT: Is that trial transcript? 

MS. BIANCO: Yes, Judge. 

THE COURT: Thank you. Anybody mind if I take 
SS and see if we can get a staple? 

THE WITNESS: Hand SS in its entirety to the 

Judge. 

THE COURT: It’s all together. 

MR. OAKES: Thank you. Your Honor. 

A. Ma'am, I have reviewed the documents that you've 
submitted to me. My recollection is refreshed. 

Q. Would you agree that the People rested their case on 
June fifth? 

A. I can't tell from this. I believe it would have 
been June five or June six. I know that the defense case 
started on June seventh. I believe it would have been June 
fifth or June sixth, 1995. 

Q. So is it your testimony that you were providing the 
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document with the green sticker on SS when the People 
rested? Is that your testimony? You were providing? 

A. As part of People’s ongoing duties to disclose under 
240.60, yes, during the entirety of the trials if there was 
any additional discoverable property or information, it in 
fact was disclosed as part of the affirmative duties of the 
People 240.60 ongoing duties to disclose. In fact we 
complied with that absolutely, yes. 

Q. Is that when you first sent those documents to the 
defense? 

MR. MOODY: Judge -- 

THE COURT: Hold on. Are you asking about the 
portion that -- 

MS. BIANCO: The portion with the green 
sticker on it, the confidential informant file. 

THE COURT: Thank you. 

A. From looking at SS, the answer is no, that a part of 
SS was in fact sent, and I'm drawing from memory now 
because I don't have the exhibit in front of me, it was May 
seventeen, 1995, prior to the commencement of jury 
selection as it relates to Attorney Fahey that that 
information was disclosed. I believe it was May seventeen, 
1995. I apologize. I don't recall the specific exhibit 
number, but it referenced that which you are referencing in 
your question to me about Ms. Allen. 
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Q. So you were disclosing it more than one time, is 
that your testimony? 

A. It -- it would have been disclosed more than one 
time. The documents would speak for themselves in terms of 
what was made part of the May seventeen, 1995 
correspondence and the June fifth, 1995, yes, they speak 
for themselves. 

Q. I want to talk to you about the actual days that 
judge -- that Attorney Fahey came to your office. I 
believe it was your testimony that on December fourteenth 
Attorney Fahey came to your office the first time, is that 
correct? 

A. Yes. 

Q. And Investigator Whipple was present? 

A. Yes. 

Q. And it’s your testimony that he spent several hours 
there? 

A. Best recollection is that I was not in the room with 
Attorney Fahey during the entirety of the period of time 
that he was there. I was not. It was -- the entire file 
was made available to him on that date, that was the date 
that the five file boxes were turned over to Attorney 
Fahey. I -- I can't testify as to the amount of -- 
specific amount of time he spent there. 

Q. Well -- 
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A. I wasn't in the room, miss. 

Q. But when you testified on direct, did you testify 
that he spent several hours there? 

A. I don't have a recollection of that. I know that he 
was there for some substantial period of time. There were 
two days that Attorney Fahey came to the DA’s Office. 

Q. I want to direct your attention just to December 
fourteenth. When you say a substantial period of time, how 
long is that? 

A. I don’t have a clear recollection of how long 
Attorney Fahey was specifically in the room reviewing the 
entirety of the Oswego County Sheriff's Department 
investigation file on December fourteen, 1994. I do not 
have a clear recollection. 

Q. Would it be -- well, let me ask you this. Are you 
certain it was more than an hour? 

A. I do not have a clear recollection. As I testified. 
I was not in the room, miss. I was there for part of it 
and then I left. 

Q. Was Attorney Fahey alone? 

A. On December fourteen, 1994? I -- I cannot testify 
clearly as to whether or not I have a recollection if he 
was with someone or alone. I do not recall. 

Q. You stated he went there one other time in March, is 
that correct? 
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A. At least one other time, yes. 

Q. Okay, and who was present with him on that March 
date? 

A. I know Attorney Fahey was. My best recollection 
Investigator Whipple would have been the person that I had 
requested to meet with both counsel. I believe it was 
Attorney Walsh. My best recollection as to Attorney Fahey 
there was an investigator, but again I -- I don't have a 
clear recollection of who would have accompanied Mr. Walsh 
or Attorney Walsh and Attorney Fahey on March twenty-first, 
1995. 

Q. Those are the only two specific dates you can -- you 
can remember of him being present at your office during 
review of the materials? 

A. I know he was there on those two dates, yes. 

Q. Did you give a prior affidavit in regards to this 
matter to the prosecution? 

A. Yes. 

Q. In that affidavit, did you state that I was there 
reviewing things? 

A. Ms. Bianco, I'd have to review the affidavit. 

Q. Showing you what's been marked as Defendant’s 

Exhibit 147, I'd direct your attention to paragraph eleven 
to review to yourself please. 

A. Thank you. 
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Donald Dodd - Cross 

MR. MOODY: One four seven? 

MS. BIANCO: One four seven. Paragraph 

eleven. 

THE COURT: Paragraph eleven or -- page eleven 
or paragraph eleven? 

MS. BIANCO: Paragraph eleven. 

THE COURT: Thank you. 

A. I reviewed paragraph eleven. 

Q. Is it your contention or was it your contention that 
I was there reviewing discovery as well? 

A. That is not set forth and stated in paragraph 
eleven. 

Q. What does it state in paragraph eleven? 

A. Well, all of the statements were in fact made 
available to Attorney Fahey and/or Attorney Bianco as part 
of the People’s CPL 240.20 response, discovery response. 
Copies of these statements were further provided to 
Attorney Fahey through the People's response to discovery. 

Q. So -- so I'm clear what we're talking about, CPL 
240.20 is pretrial discovery, is that right? 

A. Yes. 

Q. Okay, and you're talking about what copies were made 
discoverable to the attorneys pretrial, correct, in that 
affidavit, paragraph eleven? 

A. That paragraph eleven references the paragraph 
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immediately above it which is paragraph ten where 
specifically in that affidavit I reference that the People 
have provided to Mr. Fahey the report of Deputy VanPatten 
on December nine, 1994, that on December -- the report of 
Investigator Anderson dated December nine, 1994, the report 
of Deputy Montgomery dated December eighth, 1994. 

Q. Maybe my question isn't clear. Are you saying that 
I, Randy Bianco, was present for pretrial discovery to 
review the boxes at your office, is that your testimony? 

A. Well, if you are indicating that you're a witness to 
this proceeding, I can't speak to that. 

Q. I'm asking you if I was there. 

A. I have a recollection that Attorney Fahey was there 
and I know that Attorney Walsh was there, and Ms. Bianco, I 
know that you were involved in the case, I don't have a 
clear recollection of the specific dates, you were not -- 
certainly not the lead attorney as it relates to Mr. Gary 
Thibodeau's defense. 

Q. Maybe I -- maybe I'm just asking it wrong. Yes or 
no, was I involved in the pretrial discovery process? 

A. I know that you were with Attorney Fahey at 
different stages. I can't speak to whether or not you 
participated in the pretrial discovery process with 
Attorney Fahey, I can't speak to that. 

Q. So paragraph eleven of your affidavit when you're 
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talking about pretrial discovery, and Attorney Fahey and/or 
Attorney Bianco, that would be incorrect, is that right? 

A. No, it's not incorrect. Ms. Bianco, you were part 
of this to refresh your recollection. 

Q. I -- okay, let's talk about when I became part of 
the case per your recollection because you have a -- seem 
to have a really good recollection of the facts. So when 
did I become part of the case? 

A. I have no clear recollection as to specifically. I 
saw you in court associated with different material stages 
of the proceeding involving Gary Thibodeau, but I know that 
you were there at different times. I do recall seeing you. 

Q. But it's not your testimony that I was present 
reviewing the discovery. 

A. I don't have a recollection that while I was 
physically present you reviewed discovery at the District 
Attorney's Office on two particular occasions, and again, I 
can't speak to what if anything you would have done to 
assist Attorney Fahey regarding pretrial disclosure. 

Q. But you're certain I was involved in the case 
pretrial, correct? 

A. I saw you. You appeared to be, yes. 

Q. Was I sitting at the table? 

A. What date, ma'am, where, when? 

Q. Any dates on any proceeding before the conviction, 
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before the jury's verdict, was I sitting at that table any 
time from the start that Judge Fahey, Joe Fahey started to 
represent Mr. Thibodeau to the end of the jury's verdict, 
was I at the table for any of that time? 

A. I have a recollection of seeing you, Ms. Bianco, 

yes, in court, I do. 

Q. Do you have my name on any piece of paper, any piece 
of paper from the time that Gary Thibodeau was arrested to 
the time that the jury convicted him on any document 
anywhere? 

A. Ms. Bianco -- 

MR. MOODY: Judge, where is the relevance 

here? 

THE COURT: Yeah. What's the relevance? 

MS. BIANCO: We’re talking about his memories 
of events. Judge. He’s remembering what he did, 
conversations he saw, people he saw. It affects his 
credibility directly, Judge. I’m supposed to be there 
involved in these proceedings. I want to know what he 
remembers about that. 

THE COURT: Goes to credibility. 

Q. Any document at all before the jury's verdict, do 
you have any document that you saw with my name on it? 

THE COURT: I have some concerns procedurally. 
Are you not now setting yourself up as a rebuttal 
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witness? 

MS. BIANCO: No. I already testified, Judge, 
so -- I've already gave my testimony. I want to know 
what he has to say. 

THE COURT: We're really close. 

A. The Attorney Fahey was the attorney of record 
associated with the defense of Gary Thibodeau. 

Documentation would have been sent to the attorney of 
record. That would have been Attorney Joseph Fahey. 

Q. So the answer would be no, my name was not on any 
piece of paper. 

A. Subject to reviewing all of the documents, Ms. 
Bianco, which I -- I didn’t review them for the purposes of 
testifying here in this hearing, all of the documents, but 
I know that the documents I’ve seen in court as exhibits 
reference the attorney of record would be Attorney Fahey 
and also Attorney Walsh. Mr. Richard Thibodeau. 

Q. Now could you tell us what the lead number was for 

the confidential informant file? 

MR. MOODY: I'm going to object, Judge. I 
don't believe he was responsible for the 
establishing -- 

THE COURT: You have to find out if he has any 
knowledge before you can ask him if he knew what the 
number is. 
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Q. You -- you reviewed every single piece of paper in 
this case, is that your testimony? 

A. Yes. 

Q. Every single lead, correct? 

A. Yes. 

Q. And as a matter of fact, you detailed what leads you 
provided to the defense in discovery, correct? 

A. In part I did, yes. 

Q. Well, sometimes there was a dispute over whether a 
lead was or was not provided, is that fair? 

A. That's why we're here today. 

Q. Okay, could you tell me whether or not the Heidi 
Allen confidential informant file was given a lead number? 

A. I have no recollection if there was a specific lead 
number associated with that. I do not have a recollection. 

Q. Okay, did you testify earlier that all of the 
important information was given a lead number? 

MR. MOODY: Objection, Judge. I don't -- I 
believe he testified he wasn't responsible for giving 
lead numbers. 

THE COURT: Sustained. 

MS. BIANCO: Well, what he knew. 

THE COURT: But that wasn't the question. 

Q. Well, do you know whether all important information 
was given a lead number? 
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11 : 35:15 8 

Q. And as a matter of fact, you wrote on your 

11 : 35:18 9 

handwritten document, I don't recall what exhibit that was, 
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it on your table or not. 

11 : 35:31 12 
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11 : 35:54 20 

Q. (Handing). 
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A. On three pieces of paper, on the top page, my 
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handwriting, "Heidi Allen, Brady," yes, I did. 
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Q. Okay, and Brady information has to be disclosed to 
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the defense, you agree with that, correct? 
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A. Absolutely, yes. 
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Q. And your Brady information was put in lead sheets, 
correct? 

A. I don't know that it was, ma'am. As I testified 
earlier, I do not know what specific lead numbers were 
assigned by Investigator Whipple or Cromie associated with 
information. I do not know that. The record would speak 
for itself. 

Q. Okay. Was there a miscellaneous -- so you reviewed 
all the files in the box, correct, in the five boxes, 
correct? 

A. Yes. 

Q. Was there a file labeled miscellaneous? 

MR. MOODY: I'm going to object. What's the 
relevance of whether the file was labeled 

miscellaneous? 

THE COURT: Yeah. Why is it relevant what it 
was labeled? 

MS. BIANCO: Well, Judge, they're trying to 
talk about this procedure that they had, these green 
marks, these leads numbers, how organized, how 
specific. 

THE COURT: Why don't you speak to the word 
miscellaneous. 

MS. BIANCO: What was it labeled under. Maybe 
that's the question. 
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THE COURT: What does it matter what it's 
labeled under? 

MS. BIANCO: How do they know what they're 
disclosing if they don't have it labeled as anything. 
They don't have it labeled as a lead. 

THE COURT: Ask him if he knows what it's 
labeled. I'm not sure I follow your logic, Ms. Bianco, 
but I’ll allow the question. 

Q. What was it labeled as? 

A. I'm referencing specifically the documents that 
you're holding in your hands, whatever the exhibit numbers 
are? 

Q. QQQ. 

A. Thank you. That would have been part of the Oswego 
County Sheriff's Department investigation reports. I don't 
know that there is a label, but it would have been part, 

Ms. Bianco, of the Oswego County Sheriff's Department 
investigation report. 

Q. Now obviously Exhibit QQQ was something that you 
made this your own handwritten version of, correct? 

A. That was my work copy, it was, yes. 

Q. And you underlined things in different colors, 
correct? 

A. That's correct, yes. 

Q. Because you thought it was that significant, 
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correct? 

A. It was to refresh my memory, point out certain 
important aspects, absolutely, yes. 

Q. And on that document you wrote T-O-T, correct? 

A. Turn over to. 

Q. Right. Now on all of these significant Brady 
documents did you write T-O-T? 

MR. MOODY: Objection. Is she talking about 
all the documents, Brady documents in the file or on 
that particular exhibit? 

THE COURT: Can you -- that exhibit? 

Q. Not this, the Brady material in general. Did you 
write T-O-T on that? 

A. Absolutely not. The original Sheriff's Department 
investigation report as I testified earlier contained a 
number of different items. If within the Oswego County 
Sheriff's Department investigation reports or reports of 
other police agencies or statements from potential 
witnesses, or notes, if there was something in there that 
arguably fell within the definition of Brady material, I 
never wrote on the original report, I would make a work 
copy reproduction if I did, and then I would write "Brady" 
on it, but I can't say that I did that on every one. I 
knew that we were disclosing the entirety of the file, all 
of it, which included all Brady material. 
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11 : 40:31 1 

THE COURT: Sustained. He already said he 

11 : 40:32 2 

didn't put it on all work copies. 

11 : 40:34 3 

Q. So it’s your contention that the document regarding 

11 : 40:36 4 

Heidi Allen as a confidential informant in nineteen -- what 

11 : 40:41 5 

year did she become an informant on that document, do you 

11 : 40:45 6 

know? 

11 : 40:45 7 

MR. MOODY: On which document are we talking 

11 : 40:46 8 

about? 

11 : 40:48 9 

MS. BIANCO: 11-A. 

11 : 40:49 10 

THE COURT: Do you know? 

11 : 40:50 11 

THE WITNESS: I have a direct recollection 

11 : 40:51 12 

that Heidi Allen provided confidential information in 

11 : 40:55 13 . 

1991 to I believe it was Investigator And -- 

11 : 40:59 14 

Investigator VanPatten. She never worked as a 

11 : 41:01 15 

confidential informant. She provided confidential 

11 : 41:04 16 

information I believe on one occasion to Anderson 

11 : 41:08 17 

and -- on one occasion I believe in 1991 to 

11 : 41:11 18 

Investigator Anderson. She never worked as a 

11 : 41:14 19 

confidential informant. 

11 : 41:16 20 

Q. Okay, but that -- that -- those documents were 

11 : 41:20 21 

created in 1991, correct, the card? 

11 : 41:24 22 

MR. MOODY: Are we talking about 11-A again? 

11 : 41:27 23 

MS. BIANCO: 11-A. 

11 : 41:27 24 

THE COURT: The entirety of 11-A? 

11 : 41:28 25 

MS. BIANCO: The card, the card for her as a 
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confidential informant. 

A. I believe you're referencing page three of Exhibit 
11-A which appears to be a photocopy of a picture of Heidi 
Allen, certain information that's typed, yes, that 
specifically does include and was disclosed in addition to 
the other information, this information, page three. 

Q. Okay, is it -- when was that particular information 
in 11-A, the card with the note attached to the card in 
11-A, when was that particular information first disclosed 
to the defense? 

A. Well, if 11-A is the District Attorney's Office file 
copy, it's dated May seventeen, 1995, and at page three, 
and then there's some additional pages thereafter, that 
portion was disclosed on May seventeen, 1995. 

Q. So you're not stating that that -- the actual card 
with her picture on it, her pedigree information or the 
notes that are attached were given to the defense before 
May sixteenth, you're not saying that, correct? 

A. As it relates to this particular document, I know 
that they were disclosed on May seventeen, 1995. Out of 
completeness and fairness I would have to see if this 
information was previously disclosed at some prior time. I 
know that there are -- it appears that at pages four to the 
end there are handwritten notes of individuals. 

(Whereupon, there was a pause in the 
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proceeding). 

MS. BIANCO: He hasn't answered the question 

yet. 

THE COURT: There’s no question asked. 

THE WITNESS: Is a question before me? 

Q. The question was was that in the file, was that in 
your or the Sheriff's Department original file before that 
date, before May sixteen, 1995, was it in the file? 

THE COURT: What portion of 11-A are you 
talking about? 

MS. BIANCO: The confidential informant card. 

THE COURT: That’s not the question you 
presented to him. The question you presented, he 
answered the question, he said in all fairness I'd have 
to look in the file to see if we had disclosed it a 
previous time, kind of indicating that maybe a double 
disclosure. That's the difference. Just ask a 
different question. You can ask the question, I don't 
care, but 

Q. Do you know with one-hundred percent certainty 
whether the confidential informant card with her -- Heidi 
Allen's picture, her pedigree information and the notes 
attached to that card, do you know with certainty whether 
or not that was in the file, the Sheriff's Department's 
original file that was at the DA’s Office at the time Judge 
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Fahey came to look at those documents, do you know whether 
that was there? 

A. This particular document I do not. 

Q. Okay. Now I want to direct the same question to 
when Judge Fahey came over in March, okay, March of 1995. 

Was that document in that file, can you say with certainty, 
at the time he came to review the documents? 

A. I can say it's my belief that it was but with -- I 
can say it's my belief that it was, yes. 

Q. Okay. Now, part of the information on the 
confidential informant card are two thumb prints, is that 
correct? 

A. Appears to be, yes. 

Q. And that would be Heidi Allen's thumb prints, 
correct? 

A. Appears to be, yes. 

Q. And that would have been taken by some member of the 
Sheriff's Department, correct? 

A. December eleven, 1991. 

Q. Okay. 

MS. BIANCO: May I have a moment, Your Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

Q. During the course of the trial, the course of the 
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Donald Dodd - Cross 

trial for Gary Thibodeau, did you elicit any information 
that Heidi Allen was working as a confidential informant or 
had previously been tried as a confidential informant? Did 
you elicit anything? 

MR. MOODY: Objection. Being tried? 

THE COURT: I want to make sure you don't mean 
went to trial. 

MS. BIANCO: Not to trial, no, that she tried 
or attempted to give information to the Sheriff's 
Department. 

THE COURT: And the question is did he -- 

MS. BIANCO: Did he elicit anything in the 
record during the trial. 

MR. MOODY: I'm going to object to relevance, 

Judge. 

THE COURT: Yeah. What's the relevance 
whether he raised it or not? 

MR. MOODY: And the transcript would speak for 

itself. 

THE COURT: Sustained. 

Q. Okay, I have a better question. In questioning the 
police witnesses, didn't you lead the jury to believe that 
the only prints you had from Heidi Allen were thumb prints 
which were taken from a notebook in her vehicle? I'd refer 
to transcript page two-thousand seventy-six if you need to 
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look at it. 

MR. MOODY: Objection, Judge. Again, the 
transcript would speak for itself and the -- if that 
was the testimony from a witness, I don't believe he 
would need them to believe it. 

THE COURT: I'm not sure why it's relevant to 
be honest with you. 

MS. BIANCO: Well, Judge, if -- if this card 
was disclosed, then why in the world is it being 
elicited by this witness, through other witnesses, that 
they got the fingerprints off of a notebook and not 
that they had them professionally taken by an officer. 
Why would you use fingerprints that were taken from a 
notebook as opposed to fingerprints that you actually 
had. This was an issue during the course of the trial 
and it was never mentioned that they had these 
fingerprints. That is significant. 

THE COURT: I disagree. If he disclosed it, 
it's not significant at all. Sustained. 

MS. BIANCO: It’s not significant that they -- 
they did not bring out -- 

THE COURT: Ms. Bianco, I'm not going to argue 
with you. I sustained the objection. 

MS. BIANCO: Well, Judge, am I precluded from 
this line of questioning in its entirety? 
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— v 11 : 46:40 1 

THE COURT: Well, regarding the thumb -- the 

o , 

11 : 48:41 2 

thumbprints? 

11 : 48:41 3 

MS. BIANCO: Thumbprints, yes. 

11 : 48:42 4 

THE COURT: Yes. It's not relevant. 

11 : 48:45 5 

MS. BIANCO: Pardon, Judge? 

11 : 48:46 6 

THE COURT: I don't find that it's relevant. 

11 : 48:48 7 

MS. BIANCO: So I cannot further go along. 

11 : 48:50 8 

THE COURT: Correct, correct. 

11 : 48:52 9 | 

MS. PEEBLES: Excuse me, if I might add just 

11 : 48:54 10 

to clear this up. 

! 

11 : 48:55 11 

THE COURT: Sure. 

11 : 48:55 12 

MS. PEEBLES: On the record there was a 

11 : 48:56 13 

V 

question about whether or not the Oswego County 

11 : 48:58 14 

Sheriff's Department had any fingerprints of Heidi 

11 : 49:02 15 

Allen and that was the testimony elicited and the 

11 : 49:04 16 

question asked by Mr. Dodd and the answer was not that 

11 : 49:08 17 

they were aware of, and then there was a question about 

11 : 49:10 18 

where did you get the fingerprints from and they said 

11 : 49:12 19 

the notebook. I think it is a fair line of questioning 

11 : 49:15 20 

and I think that Ms. Bianco should be able to explore 

11 : 49:18 21 

that with Mr. Dodd. 

11 : 49:19 22 

THE COURT: How's it tie back to discovery 

11 : 49:22 23 . 

issues? 

11 : 49:22 24 

MS. BIANCO: Because they're trying to say 

11 : 49:24 25 

that they gave this card to Judge Fahey and the card 
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11 : 49:26 1 

would have the two fingerprints in it. Obviously he 

11 : 49:28 2 j 

wouldn't need to ask about where the thumbprints are 

11 : 49:31 3 

coming if he knew where the thumbprints were. 

11 : 49:33 4 

THE COURT: I'm going to continue to sustain 

11 : 49:35 5 

my -- sustain the objection. I think it's far reaching 

11 : 49:39 6 

and it’s just grasping. 

11 : 49:42 7 

MS. PEEBLES: Grasping? 

11 : 49:44 8 

THE COURT: Yes. That's the word I used. 1 

11 : 49:48 9 

Q. I'd like to show you Defense Exhibit No. 144. 

11 : 50:24 10 

THE COURT: It’s ten of twelve. Why don't we 

11 : 50:27 11 

stop. As opposed to stopping Ms. Bianco asking 

11 : 50:29 12 

questions about Exhibit 144, why don't we stop now, 

11 : 50:32 13 

allow her to come back after the lunch recess to start 

11 : 50:35 14 

on 144. How does that sound? 

11 : 50:37 15 

MS. BIANCO: That's fine. Judge. 

11 : 50:38 16 

THE COURT: Why don't we come back at one 

11 : 50:40 17 

o'clock. It's ten of twelve right now. Ms. Bianco, 

11 : 50:43 18 

there is 11-A. 

11 : 50:48 19 

MS. BIANCO: Thank you. 

11 : 50:50 20 

(Whereupon, there was a recess.). 

12 : 56:40 21 

THE COURT: Why don't we call Mr. Dodd back. 

22 

(Whereupon, there was a pause in the 

12 : 57:07 23 

proceeding). 

12 : 57:07 24 

THE COURT: Mr. Dodd, you’re still under oath, 

12 : 57:08 25 

sir . 
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12 : 57:08 1 

THE WITNESS: Yes, sir. 

12 : 57:18 2 

THE COURT: Whenever you're ready, Ms. Bianco. 

12 : 57:21 3 

MS. BIANCO: Thank you. Judge. 

12 : 57:23 4 

BY MS. BIANCO: 

12 : 57:24 5 

j Q. Mr. Dodd, I want to direct your attention to the 

12 : 57:28 6 

witness Kristine Duell. Do you remember her? 

12 : 57:30 7 

A. Yes. 

12 : 57:31 8 

Q. She was the owner of the D & W, correct? 

12 : 57:34 9 

A. I believe she was a co-owner, but yes. 

12 : 57:37 10 

Q. And Heidi Allen worked at the D & W. correct? 

12 : 57:39 11 

A. Absolutely, yes. 

12 : 57:41 12 

Q. And you called her as a witness in your case against 

12 : 57:45 13 

Gary Thibodeau, correct? 

12 : 57:46 14 

A. Best recollection is yes. 

12 : 57:48 15 

Q. And she knew Heidi Allen personally as well as 

12 : 57:52 16 

professionally, is that right? 

12 : 57:53 17 

A. Yes. 

12 : 57:54 18 

Q. Heidi had worked at the D & W Convenience Store for 

12 : 57:59 19 

a couple of years, correct? 

12 : 58:00 20 

A. I believe it was a couple of years, yes. 

12 : 58:03 21 

Q. According to Kristine Duell's testimony, Heidi Allen 

12 : 58:08 22 

was scheduled to work that Easter morning, correct? 

12 : 58:10 23 

MR. MOODY: I'm going to object. Judge. What 

12 : 58:12 24 

does her schedule have to do with any of the issues 

12 : 58:14 25 

we're facing here today? 
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12 : 58:15 1 

MS. BIANCO: Well, I'm going into the whole 

12 : 58:17 2 

one-forty-four informant card. I'm establishing a 

12 : 58:21 3 

foundation. 

12 : 58:22 4 

THE COURT: I'll allow it if that's where 

12 : 58:23 5 

you're going with it. 

12 : 58:24 6 

MS. BIANCO: Yes. 

12 : 58:26 7 

Q. She was scheduled to work that Easter morning, 

12 : 58:29 8 

correct? 

12 : 56:29 9 

A. I believe there was a written schedule that 

12 : 58:32 10 

indicated no, Heidi Allen was not scheduled. I'm clear on 

12 : 58:35 11 

this. Heidi Allen was not scheduled to work on Easter 

12 : 58:39 12 

Sunday morning. She was kind enough and gracious enough to 

12 : 58:43 13 

cover for some other woman, young girl I would call her, so 

12 : 58:47 14 

she could enjoy Easter Sunday. 

12 : 58:49 15 

MR. MOODY: I'm going to object. Doesn't the 

12 : 58:51 16 

transcript speak for itself? I believe Ms. Duell 

12 : 58:53 17 

testified on this matter at the time of the trial. 

12 : 58:55 18 

THE COURT: If it's just going to be 

12 : 58:56 19 

foundation, that's fine, that's all you're going to use 

12 : 58:58 20 

it for. 

12 : 58:59 21 

MS. BIANCO: That's fine. 

12 : 58:59 22 

THE COURT: I'll allow it. 

12 : 59:00 23 

Q. I wanted to talk to you about the confidential 

12 : 59:03 24 

informant materials that were dropped in the parking lot of 

12 : 59:06 25 

the D & W Convenience Store. Are you familiar with the 
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fact that Kristine Duell found those documents, is that 
right? 

A. I would have been made aware of that at some point, 
yes. 

Q. Are you aware of the fact that she's the one who -- 
who called it in that these documents were found on the 
floor? 

A. I don't have a clear recollection of that, no. 

Q, Okay, were you familiar with the punch card system 
by the Oswego County Sheriff's Department in 1991 and 1992? 

A. Yes. 

Q. Showing you what's been marked Exhibit 44, 144, 
excuse me, Defense Exhibit 144, do you recognize that 
exhibit? 

THE COURT: Do you ask him if he recognizes it 
as a punch card or a specific punch card? 

MS. BIANCO: That specific punch card, 144. 

A. Do I recall this specific punch card? I don't have 
a clear recollection of it. 

Q. Well, would it be fair to say that that punch 
card -- do you know whether or not that punch card had 
anything to do with the materials that were dropped at the 
D & W regarding her confidential informant status? 

A. It appears to be a punch card entered specific to a 
date indicating a Kris Duell had found some property and -- 
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Donald Dodd - Cross 

and that Ms. Duell is reporting that it possibly belonged 
to Oswego County, that it was possibly Oswego County 
Sheriff's Department property, yes. 

Q. Do you remember that punch card in particular? 

A. I can't say that I do, no. 

Q. Okay, do you know whether or not that particular 
punch card, Exhibit 144, was turned over to Attorney Joe 
Fahey? 

A. If this was part of the Oswego County Sheriff's 
Department investigation report, those documents would have 
been disclosed and made available to attorneys Fahey and 
Walsh. 

Q. If that document was not provided in a lead, it was 
not a lead sheet, connected to a lead sheet, excuse me, do 
you know whether or not that document would have been 
provided to attorneys Fahey or Walsh? 

MR. MOODY: Objection, Judge. I think he's 
answered the question that was in the file, it would 
have been provided. 

THE COURT: I'll sustain. 

Q. If Investigator Whipple said that that document 
wasn't in the file, would you have any reason to question 
him? 

MR. MOODY: I'm going to object, Judge. We're 
having one witness impeach another. 
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THE COURT: Sustained. 

Q. You don’t know one way or another whether that 
specific card was turned over, you're just assuming if it 
was in the file it was turned over, correct? 

A. I know that the documents that were in the file were 
in fact turned over. I know that to be true. 

Q. Do you know whether that document was in the file? 

A. I can't testify that I know of my own direct 
knowledge, no. 

Q. Thank you. Now do you remember giving testimony on 
direct examination that you had multiple conversations, 
telephone conversations, with both attorneys Fahey and 
Walsh regarding discovery issues, correct? 

A. I recall stating that under oath and -- 

Q. Yes. 

A. Yes. 

Q. Was it -- is it your position that this was not a 
contentious battle for the discovery, is that your 
position? 

MR. MOODY: I'm going to object, Judge, to 
"contentious." 

THE COURT: I'll sustain. 

Q, Well, do you remember having an issue with Attorney 
Fahey about refusing to provide him with Gary Thibodeau’s, 
excuse me, refusing to provide Joseph Fahey with the Grand 
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Jury testimony which was presented in Richard Thibodeau's 
indictment at Gary Thibodeau's preliminary hearing, do you 
remember refusing to give that to him? 

MR. MOODY: Judge, I'm going to object. I 
don't see how the preliminary hearing is relevant to 
any of those discussions. 

MS. BIANCO: He’s giving everything and always 
giving stuff. There is a battle here for every piece 
of paper. 

THE COURT: Neither Mr. Fahey or Mr. Walsh 
testified to that. I'll allow the question. 

A. Could -- I’m sorry, could you say it again please? 

I -- 

Q. Absolutely, okay. When Gary Thibodeau had his 
preliminary hearing, you were the prosecutor that 
presented, correct? 

A. True. 

Q. Okay, and Joseph Fahey had asked you for the Grand 
Jury testimony from the witnesses at Richard Thibodeau’s 
indictment that were going to be testifying at the 
preliminary hearing, correct? 

A. I'm -- I would have to look at the specific 
discovery demand of Attorney Fahey, but I -- my best 
recollection is that Attorney Fahey requested as part of 
discovery any prior recorded testimony of any potential 
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People’s witness at where the subject matter of their prior 
testimony would relate to their on trial testimony which 
would have included prior Grand Jury testimony of 
witnesses, yes. 

Q. But was it your position that the defense wasn't 
entitled to that testimony? 

A. Grand Jury testimony of a witness? 

Q. Of a witness that testified at Richard 
Thibodeau's -- in front of the Grand Jury for Richard 
Thibodeau. Mr. Fahey was asking specifically for that 
witness's testimony during the preliminary hearing because 
it related to the same subject. Did you refuse to give 
that to him? 

A. There was no Grand Jury testimony prior to the 
preliminary hearing. 

Q. 'Cause you didn't have it typed up, is that why? 

A. Negative. There was no Grand Jury presentation of 
evidence prior to the preliminary hearing. 

Q. So Richard Thibodeau was not indicted prior to Gary 
Thibodeau's preliminary hearing? 

A. Okay, you -- you use different defendants. I would 
have to review the documents to see the effective dates of 
certain things. 

Q. Do you remember when Joseph Fahey filed motions 
seeking sanctions against you for discovery violations, do 
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01 : 06:32 1 

you remember that? 

01 : 06:33 2 

A. No. 

01 : 06:37 3 

Q. Would anything refresh your recollection? 

01 : 06:39 4 

A. Obviously what you have in your hand. 

01 : 07:16 5 

Q. I'm going to show you Defendant's Exhibit 3 which is 

01 : 07:20 6 

defense counsel's motion dated December fifth, 1994 and I'm 

01 : 07:24 7 

going to ask you to read pages six through the top of page 

01 : 07:29 8 

nine to yourself please. 

01 : 07:33 9 

THE COURT: Is this a motion by Mr. Fahey? 

01 : 07:35 10 

MS. BIANCO: Yes. 

01 : 07:36 11 

THE COURT: Thank you. 

01 : 07:38 12 

(Whereupon, there was a pause in the 

01 : 08:28 13 

proceeding.) 

01 : 08:28 14 

THE COURT: Ms. Bianco, what page did you 

01 : 08:31 15 

reference? 

01 : 08:31 16 

MS. BIANCO: I'm referencing pages six through 

01 : 08:32 17 

the top of nine. 

01 : 08:33 18 

THE COURT: Thank you. 

01 : 08:34 19 

A. Through nine? 

01 : 08:35 20 

Q. Yes, just the top of nine. 

01 : 08:38 21 

A. I have reviewed them, yes. 

01 : 10:11 22 

Q. Didn't you take the position that the defense was 

01 : 10:14 23 

not entitled to the Grand Jury testimony of those 

01 : 10:17 24 

witnesses, and I would direct your attention to paragraph 

01 : 10:21 25 

ten. Did you take that position? 
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A. In reviewing Exhibit 3 which is a motion that did 
not include a motion for sanctions, it did include various 
motions filed by Attorney Fahey on behalf of Gary 
Thibodeau, amongst them would be for court ordered 
discovery of all discoverable property and specifically -- 

Q. Well, did -- I'm sorry, go ahead. 

A. Bear with me in referring to the page that you're 
referencing me to look at, page ten. 

Q. Yes. Wasn't it your position that the defense 
wasn't entitled to the Grand Jury testimony of those 
witnesses, was that your position at that time? 

MR. MOODY: I'm going to object. Can we have 
a time frame when they weren't entitled, and I'm still 
curious as to how this is relevant to the discussion 
we're having here today. 

THE COURT: It goes to -- she's going towards 
credibility. 

A. The page you reference doesn't include that, Ms. 
Bianco, does not. 

Q. Is it the page -- later in the page where it says 
that you -- did you take the position that the defense 
wasn't entitled to the Grand Jury minutes of the witnesses 
at that time, not that it wasn't available, but that they 
weren't entitled to it. Did you take that position? 

MR. MOODY: I'm going to object. What time? 
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THE COURT: She's talking about, correct me if 
I'm wrong, you're talking about the Richard Thibodeau 
Grand Jury minutes to be used in the Gary Thibodeau 
preliminary hearing. 

MS. BIANCO: Exactly, Judge, yes. Did you 
take that position? 

A. My recollection -- I don't have clear recollection 
of the issues that arose during the course of the 
preliminary hearing as to Gary Thibodeau. 

Q. Okay. 

A. As it relates to the demands that were made by 
Attorney Fahey associated with the conducting of the 
preliminary hearing, I don't have a clear recollection as I 
testified. 

Q. Do you remember him bringing a habeas corpus 
petition saying that he was entitled to that and you 
arguing against it, do you remember that? 

A. Ms. Bianco, I'd have to review the documents and I 
don't -- 

Q. Well, do you remember during the course of this 
motion argument, in the motion itself, Attorney Fahey 
stated that you demonstrated that you lack the most basic 
understanding -- 

MR. MOODY: I'm going to object. 

Q. -- of the requirements and obligations of the 
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Criminal Procedure Law? 

THE COURT: What's the objection? 

MR. MOODY: Judge, is there a question here 
first off and what is Judge Fahey’s opinion of -- 

THE COURT: More of a testimonial question. 

MS. BIANCO: Well, Judge, may I ask the 
question? 

THE COURT: You can ask the question but why 
are you reading from a document? 

MS. BIANCO: Well, I’m -- 

THE COURT: Sounds like you're testifying. 

Q. You were being accused of not providing discovery 
during the initial phases of this proceeding, right? 

A. In the documents that you've just provided to me 
which is the motion, if you'd reviewed what it is that was 
the relief that was being sought, first there was no 
request that I see here for sanctions. There was, however, 
a demand that apparently was filed in Oswego County Court 
for the purposes of -- of various types of relief, amongst 
them would be court ordered discovery, so the motion was 
for court ordered discovery. 

Q. Is it fair to say that Judge Fahey was making this 
motion because you were refusing to give him discovery? 

A. Discovery associated with the indictment of Gary 
Thibodeau was provided to Attorney Fahey. 
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Q. May I see that document for just a moment? 

A. Yes. Exhibit 8? 

Q. Yes. 

A. Three, sorry (handing). 

MS. BIANCO: May Ms. Peebles come over for 

just one second? 

THE COURT: Yes. 

MS. BIANCO: If we may have a moment, judge. 
THE COURT: Sure. Do you need a quick recess 

or -- 

MS. BIANCO: I don't think we need a quick 
recess, I think it will be -- well, maybe a five-minute 
break, Judge, because then I can for sure find it, 
thank you. 

THE COURT: At the request of the defense 
we'll take a five-minute recess. Mr. Dodd, you can 
step down or stay here, it's up to you. 

(Whereupon, there was a recess.) 

THE COURT: Okay, Ms. Bianco. 

Q. Mr. Dodd, I apologize, I showed you the wrong 
paragraph about your position on the disclosure of the 
Grand Jury minutes. I'd like to show you page -- of 
Exhibit 3, page six, paragraph seven, and ask you to review 
that to yourself please. 

A. Thank you. 
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(Whereupon, there was a pause in the 
proceeding.) 

A. I've reviewed it. 

Q. Did you in fact take the position and advise the 
town court justice that it was not the District Attorney's 
obligation to provide Grand Jury material at that time? 

A. I have no recollection of that. 

Q. That doesn't refresh your recollection? 

A. No. It's an assertion by Mr. Fahey. I have no 

direct recollection of it, no, I do not. 

Q. Okay, well, would you agree that in paragraph twelve 
of that affidavit that Judge Fahey is -- excuse me, 

Attorney Fahey is claiming that you don't understand basic 
requirements of Criminal Procedure Law. That was the 
accusation against you. 

MR. MOODY: I'm going to object to the 
accusation and to -- we're here to determine whether 
the documents were turned over or not. 

MS. BIANCO: This is what I’m going on right 
after the next question, Judge. I just want to know if 
he read that paragraph. 

THE COURT: Did you read the paragraph? 

THE WITNESS: Which paragraph? 

THE COURT: Twelve. 

Q. Paragraph twelve. 
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A. I've read paragraph twelve. 

Q. After that accusation, weren't you particularly 
careful about writing down what you were going to -- what 
you were disclosing to the defense? 

A. I was particularly careful at all stages of this 
proceeding to insure that we had a systematic, organized, 
verifiable way to demonstrate in the event this day came, 
Ms. Bianco, that I could point back in time to twenty years 
ago to be able to identify with a measure of reliability to 
this judge the procedure that was in place for the purposes 
of demonstrating that the documents in fact were 
photocopied, reproduced in their entirety and turned over 
to attorneys Fahey and Walsh. 

Q. But we talked a little bit about your letter which 
was Exhibit 21, that five-page letter detailing what you 
turned over to the defense. Do you remember that letter? 

A. I don't remember the specific date but I remember 
the letter, yes. 

Q. Okay, and the reason you were trying to be so 
detailed in the letter was so that you had an organized, 
systematic means and method by which you would be able to 
show what was disclosed, is that correct? 

A. No. 

MR. MOODY: I'm going to object, Judge. Are 
we going to get to the again, for the third time -- 
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THE COURT: I'm going to sustain the 
obj ection. 

Q. Well, do you remember receiving motions from Judge 
Walsh where he was alleging that he didn't receive 
discovery from you, do you remember that? 

A. When? What date, Ms. Bianco? I have no 
recollection -- I know that there were motions that were 
submitted by both counsel, but I cannot testify reliably 
here today as to the specific substance unless I review it. 

THE COURT: Are these Omnibus Motions or 
separate and distinct motions beyond the Omnibus 
Motions? 

MS. BIANCO: Judge, I believe he testified -- 
THE COURT: I’m just asking you are you making 
reference to an Omnibus Motion or a normal -- 

MS. BIANCO: I'm making reference to an 
Omnibus Motion made at the same time while they were 
still joined, and it's Mr. Dodd's position that he gave 
the exact identical discovery to both attorneys so I 
think this would be relevant. 

Q. Do you remember discovery motion filed by Judge 
Walsh on January thirteenth, 1995? 

A. No. 

Q. Okay, would anything refresh your recollection? 

A. Yes. 
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01 : 25:35 1 

Q. Showing you what's been marked Defendant's Exhibit 

01 : 25:39 2 

142, I'd like you to review this to yourself please. 

01 : 25:49 3 

THE COURT: Whole Omnibus Motion? 

01 : 25:51 4 

MS. BIANCO: Well, I can direct him to 

01 : 25:53 5 

specific parts. 

01 : 25:54 6 

THE COURT: That would probably be faster. 

01 : 25:56 7 

Q. I'd like you to take a look at paragraph J, pages 

01 : 26:01 8 

eight and nine. 

01 : 26:24 9 

(Whereupon, there was a pause in the 

01 : 26:35 10 

proceeding.) 

01 : 26:35 11 

A. I reviewed the pages you asked me to review, pages 

01 : 26:39 12 

eight and nine. 

01 : 26:40 13 

Q. Okay, well, is it true that Attorney Walsh was 

01 : 26:44 14 

stating that you failed to give him a hundred and forty 

01 : 26:49 15 

leads you stated you had provided? 

01 : 27:08 16 

MR. MOODY: Judge, I guess I'm -- 

01 : 27:09 17 

A. No, it does not state that, Ms. Bianco. 

01 : 27:11 18 

MR. MOODY: Judge, I'm going to object to -- 

01 : 27:13 19 

are we here to determine whether or not Judge Walsh got 

01 : 27:16 20 

things now? I'm a little far afield as to whether -- 

1 

01 : 27:20 21 

THE COURT: This is Walsh's Omnibus Motion? 

01 : 27:21 22 

MS. BIANCO: It was Walsh's Omnibus Motion. 

01 : 27:23 23 

They were joined at the same time and it's -- it's Mr. 

01 : 27:25 24 

Dodd's contention that he gave -- everything that he 

01 : 27:27 25 

gave to Fahey he gave to Walsh. 
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01 : 27:29 1 

THE COURT: What is the date of the Omnibus 

01 : 27:31 2 

Motion? 

01 : 27:31 3 

MS. BIANCO: The date of the Omnibus Motion is 

01 : 27:34 4 

January thirteenth. 

01 : 27:35 5 

THE COURT: Ninety-five? 

01 : 27:36 6 

M5. BIANCO: Ninety-five, yes. 

01 : 27:41 7 

THE COURT: What does that paragraph say I 

01 : 27:43 8 

guess? 

01 : 27:43 9 

THE WITNESS: It doesn't say what she asked 

01 : 27:45 10 

me. 

01 : 27:45 11 

THE COURT: Okay. 

01 : 28:16 12 

Q. I apologize, Mr. Dodd. Page eleven. I'm going to 

01 : 28:20 13 

show you that page. 

01 : 28:22 14 

THE COURT: What paragraph? 

01 : 28:23 15 

MS. BIANCO: And it's paragraph J. I just had 

01 : 28:25 16 

the wrong page. Paragraph J. 

1 

01 : 28:32 17 

THE WITNESS: Thank you. 

01 : 28:33 18 

Q. Right there. 

01 : 28:35 19 

A. I've read page eleven, paragraph J. 

01 : 28:57 20 

Q. Doesn't he accuse you of failing to provide him with 

01 : 29:02 21 

one-hundred and forty separate leads that you contended you 

01 : 29:05 22 

gave him? 

01 : 29:07 23 

A. Paragraph or page eleven paragraph J has to be read 

01 : 29:10 24 

within the construct of the demand for bill of particulars 

01 : 29:14 25 

which it references which starts at paragraph nine through 

L 
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ten and through eleven. 

Q. Okay, can I ask you did he ask for one-hundred and 
forty separate leads which were not given to him, yes or 
no? 

A. He asked for copies of lead sheets. I have no idea 
what the numbers are. 

Q. Okay, but there are a number of listed leads there, 
correct? 

A. They are in paragraph J. 

Q. Yes. 

A. Attorney Walsh, not Attorney Fahey. 

Q. I get it. 

A. Indicated a series of numbers numeric from three to 
one-three-six-seven, yes. 

Q. Okay, and he was saying he did not receive those 
leads from you, correct? 

A. He is demanding apparently as part of a bill of 
particulars that the People provide information associated 
with those leads as parts of the demand for bill of 
particulars. It's specifically subsumed within the demand 
for bill of particulars. 

Q. Didn't you state that you had already provided the 
entire, the entire Sheriff’s Department's file in December 
of 1994? 

A. The file as far as it had gone on that particular 
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date. In other words, this was a work in progress, 
continues to be a work in progress, where the Sheriff's 
Department developed information that had leads associated 
with it and that information thereafter was disclosed in 
subsequent disclosure responses by the People. 

Q. Are you saying that all of the leads that Mr. Walsh 
is referencing were occurring after the December date that 
the boxes were picked up? Is that your testimony? 

A. My testimony is that when the documents that 
included -- correction. In the boxes that included the 
Sheriff's Department investigation report were provided to 
both counsel Walsh and Fahey, they included all of the 
leads and all of the information that were part of the 
Sheriff's Department investigation report as of the date 
that it was turned over, if memory serves, December 
fourteen, 1994. 

Q. And these leads were labeled chronologically, 
correct? As they came in, like one would be the first 
lead, two would be the second lead? 

A. Well, there are leads and lead sheets, but yes, 
leads are numbered chronologically, yes. 

Q. So the beginning lead sheet that he's missing is 
lead number three. Are you saying that that wouldn't have 
been in the file in December of 1994? 

A. Ms. Bianco, you misunderstand what I said. 
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THE COURT: Are you asking him if the lead is 
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01 : 31:51 2 

missing or the lead sheet? 

01 : 31:52 3 

Q. The lead sheet. He's asking for lead sheets that 

01 : 31:55 4 

are missing, and it's my understanding, maybe I'm wrong, 

01 : 31:57 5 

did you say the whole investigative file was available in 

01 : 32:02 6 

December of 1994? 

01 : 32:03 7 

A. It was. 

01 : 32:03 8 

Q. Okay, but the leads that are referenced in Paragraph 

01 : 32:09 9 

J of Mr. Walsh's motion, none of -- he's claiming that he 

01 : 32:15 10 

didn't get any of those leads. Are you saying that they -- 

01 : 32:18 11 

those wouldn't have been in the file at that time? 

01 : 32:21 12 

A. The leads in fact, the Oswego County Sheriff's 

O 01:32:2513 

Department investigation file which included a portion of 

01 : 32:28 14 

the file that had to do with lead sheets that had a 

01 : 32:32 15 

chronologic listing one through whatever it would be, were 

01 : 32:36 16 

provided to attorneys Fahey and Walsh December fourteenth. 

01 : 32:41 17 

1994 in five boxes, and then subsequent to that, there was 

01 : 32:46 18 

additional discoverable property that was disclosed to both 

01 : 32:50 19 

counsel. 

01 : 32:51 20 

Q. Okay, in Mr. Walsh’s motion, and you can count this 

01 : 32:57 21 

if you want, but there is a hundred forty leads he says 

01 : 32:59 22 

that he doesn't have. 

01 : 33:00 23 

A. He got them. 

01 : 33:01 24 

Q. He got them before they were in the box in December? 

01 : 33:04 25 

A. In December fourteen, 1994. 
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Q. Right. 

A. The Oswego County Sheriff's Department investigation 
report consisted of whatever lead or leads would have been 
in the file at that time. A complete reproduction of the 
portion of the file that identified leads by lead number 
and lead sheets was made available to and provided to 
attorneys Walsh and Fahey. 

Q. So would it be your position that when he requested 
these hundred and forty different leads, this would have 
been a frivolous motion because he got them all? 

MR. MOODY: I'm going to object. Judge, to 
frivolous. 

THE COURT: Sustained. 

MR. MOODY: I think it's argumentative. 

Q. Are you saying that those particular lead sheets, 
the ones he's asking for in a written motion, were already 
all in that file at that time December fourteenth, this is 
a yes or no question, were they in the file at that time? 

A. It's not subject to a yes or no answer. 

Q. You just don't know whether they were there? 

A. It's not subject to a yes or no answer. 

MR. MOODY: Objection, Judge, argumentative. 

THE COURT: Hold on, Mr. Dodd. Ms. Bianco, 
don't argue with him, and I'm going to -- because you 
kept using the word "lead" versus "lead sheet." 
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MS. BIANCO: I’m sorry, I meant to say "lead 

sheets." 

THE COURT: Thank you. 

Q. The lead sheets which -- which Attorney Walsh was 
requesting on January fifteen, is it your position that 
they had already been given to him on December fourteenth, 
1994 when he got the whole investigative file? 

A. In that paragraph that your -- continue to 
reference -- 

Q. Urn hum. 

A. -- there are a number of different numbers that 
apparently relate to a lead sheet number designation 
apparently, and again, this is the motion of Attorney 
Walsh. 

Q. Right. 

A. I can tell you and the Court with certainty that on 
December fourteen, 1994 the People provided to Attorney 
Walsh and to Attorney Fahey a copy of the Oswego County 
Sheriff’s Department investigation which included copies of 
lead sheets which would have had lead sheet numbers. 

Q. And maybe I just don't understand that answer, but 
are you saying these lead sheets with the numbers were 
given to him in the whole investigative file on December 
fourteenth, 1994, is that what you’re saying? 

A. Again, I will say the exact same thing I said to you 
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the last time. December fourteen, 1994 a complete 
reproduction of the Oswego County Sheriff's Department 
investigation report which included lead sheets designated 
by lead sheet numbers were disclosed and provided to 
Attorney Fahey and Attorney Walsh. 

Q. But you acknowledge that you did receive this 
motion, is that right? 

A. I would have to -- I would have to look. 

Q. Certainly. 

A. I would assume it's an Omnibus Motion. 

Q. Yes. 

A. I would assume. 

(Whereupon, there was a pause in the 
proceeding.) 

A. Well, there's a part of it that’s not. This is your 
work product. 

Q. Oh, I'm sorry, thank you. 

A. Yes. This appears to be a copy of Attorney William 
Walsh's general Omnibus Motion as it relates to Richard 
Thibodeau, yes. 

Q. Okay. 

MS. BIANCO: If I may have a moment, Your 

Honor. 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
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01 : 36:54 1 

proceeding). 

01 : 37:06 2 

Q. Well, doesn’t Attorney Walsh on page twenty-eight 

01 : 37:11 3 

also ask for sanctions against you because you said you 

01 : 37:15 4 

were going to turn over the whole file and you didn't? 

01 : 37:18 5 

Didn't he ask for sanctions? And I'm going to show you 

01 : 37:22 6 

page twenty-eight. 

01 : 37:22 7 

A. I have no idea. 

01 : 37:23 8 

MR. MOODY: How is the asking for sanctions 

01 : 37:25 9 

relevant? 

01 : 37:25 10 

THE COURT: Especially when in Mr. Walsh's 

01 : 37:29 11 

motion. 

01 : 37:29 12 

MS. BIANCO: Judge, he’s claiming that he gave 

01 : 37:31 13 

the same exact materials to both of these attorneys, 

01 : 37:33 14 

and now you have this attorney saying he didn't get a 

01 : 37:36 15 

bunch of things and at the same time asking for 

01 : 37:39 16 

sanctions against him. I mean unless Mr. Dodd is 

01 : 37:43 17 

claiming that Mr. Walsh got everything, he's just 

01 : 37:45 18 

making these frivolous motions for no reason at all, I 

01 : 37:48 19 

think this is relevant as to his credibility as to what 

01 : 37:51 20 

was and wasn't turned over. He did testify that the 

01 : 37:54 21 

whole file, the whole file was given on December 

01 : 37:57 22 

fourteenth, and then we have this motion in January 

01 : 38:01 23 

saying this didn't happen. 

01 : 38:03 24 

MR. MOODY: And I would also note, Judge, that 

01 : 38:05 25 | 

what we don't have is the response to the motion. 
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01 : 39:01 19 
01 : 39:05 20 


01 : 39:07 21 I 


01 : 39:08 22 


01 : 39:13 23 


01 : 40:20 24 
01 : 40:23 25 


MS. BIANCO: He can put that in. 

THE COURT: Answer the question. 

THE WITNESS: Judge, in the fog here I’ve lost 
track of what the question was, I'm sorry. 

Q. The question was didn’t Mr. Walsh ask for sanctions? 
Specifically, counsel was advised by Assistant District 
Attorney Donald Dodd that in addition to the entire Oswego 
County Sheriff's Department investigative report which he 
indicated in court on December eighth, 1994 that he had 
already provided, he was going to provide counsel with the 
entire file which counsel took to mean everything presently 
in Mr. Dodd's possession and in possession of the Oswego 
County Sheriff's Department. He goes on to talk about the 
file he picked up on December fifteenth. 

THE COURT: Hold on, Ms. Bianco. The question 
was did he ask for sanctions. 

Q. Did he ask for sanctions? 

A. Miss, I'd have to look at the paper. 

Q. Certainly. I want to show you page twenty-eight. 

THE COURT: Any particular paragraph? 

MS. BIANCO: It starts with motion for 
sanctions. It's a few paragraphs long. Here's the 
beginning of the motion if you need it. 

(Whereupon, there was a pause in the 
proceeding.) 
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01 : 40:23 1 

A. He requests a hearing to determine whether or not 

01 : 40:26 2 

sanctions should be imposed. 

01 : 40:29 3 

Q. He was asking for sanctions though wasn't he, saying 

01 : 40:33 4 

you didn't provide him the discovery, is that fair? 

01 : 40:35 5 

A. That would be a fair reading of the document you 

01 : 40:37 6 

have provided to me, that portion of the document. 

01 : 40:39 7 

MS. BIANCO: Okay, I'd move to admit 142 into 

01 : 40:46 8 

evidence. 

01 : 40:50 9 

MR. MOODY: Judge, I don't believe it's 

01 : 40:52 10 

relevant at this point. I think she asked the question 

01 : 40:54 11 

and the answers are -- 

01 : 40:55 12 

THE COURT: Can I see the draft of that? 

01 : 40:59 13 

MS. BIANCO: It's the whole -- the whole 

01 : 41:00 14 

document was filed in connection with these 

01 : 41:02 15 

proceedings. 

01 : 41:03 16 

THE COURT: Who drafted it? 

01 : 41:04 17 

MS. BIANCO: Attorney Walsh drafted it and it 

01 : 41:06 18 

was filed. It's a public record and he admitted he got 

01 : 41:09 19 

i t. 

01 : 41:09 20 

THE COURT: It -- 

01 : 41:10 21 

MR. MOODY: I don't think it's relevant, but I 

01 : 41:14 22 

have no objection. If I could just look at it. 

01 : 41:17 23 

THE COURT: It will move in. Do you want to 

01 : 41:18 24 

look at it? 

01 : 41:20 25 

MR. MOODY: And I do have the response. 
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THE COURT: You have the response? 

MR. MOODY: I don't have it with me. It's 
back in the office. Didn't think that Walsh's 
responses would come up and I -- so I mean I have it 
but not with me is I guess my answer. 

THE COURT: Okay, well, the way we're moving 
today, Mr. Dodd will probably be on the stand tomorrow 
so you can bring it tomorrow. 

MR. MOODY: I hope he's not on the stand 
tomorrow. I have no objection, Judge. It appears to 
be complete. 

THE COURT: I lost the number. Is that 142? 

MS. BIANCO: This is Defendant's 142. It's 
not stapled, but I can staple it if you would like. I 
don't know if the staple will go through it. It's kind 
of thick. I'm going to double staple it. 

THE COURT: No objection, Mr. Moody? 

MR. MOODY: None. 

(Defendant’s Exhibit No. 142 was received in 
evidence). 

THE COURT: Ms. Bianco, go ahead. 

MS. BIANCO: Pardon, Judge? 

THE COURT: Go ahead. 

Q. Okay. Now I want to ask you some questions about 
December fourteenth, 1994, the day Attorney Fahey came to 
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01 : 42:51 1 

pick up the discovery materials at your office, okay? We 

01 : 43:07 2 

already talked about the letter that you filed on December 

01 : 43:14 3 

twenty-first detailing the discovery information. Do you 

01 : 43:17 4 

remember that letter? 

01 : 43:18 5 

A. I remember the letter dated December twenty-first, 

01 : 43:20 6 

yes. 

01 : 43:21 7 

Q. Okay. Do you remember that when Attorney Fahey 

01 : 43:26 8 

picked up the documents at your office, you gave him three 

01 : 43:30 9 

choices as to how he could copy the materials. Do you 

01 : 43:34 10 

remember any of this? 

01 : 43:35 11 

A. I remember it fairly clearly, miss. 

01 : 43:37 12 

Q. Okay. 

01 : 43:38 13 

A. I was there. 

01 : 43:39 14 

Q. Great. One, he could select the documents he wanted 

01 : 43:42 15 

copied and use your photocopier, that was one option, 

01 : 43:46 16 

right? 

01 : 43:46 17 

A. Yes. 

01 : 43:46 18 

Q. The second was he could create a list of documents 

01 : 43:49 19 

he wanted and use your photocopy to photocopy everything. 

01 : 43:53 20 

use your photocopier, correct? 

01 : 43:55 21 

A. If he wished to, yes. 

01 : 43:56 22 

Q. And the third, he can take all five boxes with him 

01 : 43:59 23 

as a complete reproduction of the Oswego County Sheriff's 

01 : 44:03 24 

Department box, correct? 

01 : 44:04 25 

A. Yes. 
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Q. Okay, and he chose option number three, correct, 
take the boxes? 

A. He inspected the documents that were in the District 
Attorney's Office and then he also elected to take the 
documents contained within the five boxes, yes. 

Q. Didn't you have him sign a letter that stated if he 
agreed to, quote, take the five file boxes, not review the 
contents prior to taking them, but acknowledge in a 
separate memo that the contents of the boxes was a complete 
reproduction of the Oswego County Sheriff's Department 
criminal investigation report, he had to sign that letter 
to take those boxes? 

A. No, he did not. 

Q. You would have given him the boxes if he didn't sign 
the letters? 

A. He was there on that date, and I was there, so I 
have a clear recollection, and Attorney Fahey was allowed 
the opportunity to physically inspect the entirety of the 
Oswego County Sheriff's Department investigation report on 
that date, to make it all available for his photocopy 
inspection and review, if he elected to do so. In addition 
to that, I then provided to him a complete copy that was 
contained in five boxes that were given to him. He had two 
procedural options available to him. First was inspect it 
all, any portion of it. 
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Q. But my question to you, sir, is in the letter that 
you had him sign, didn't -- 

A. Requested him to sign if he elected to. 

Q. If he elected to do that, to not review the contents 

prior to taking them. Isn’t that what Exhibit 13 the 
letter says? 

A. Attorney Fahey is a very competent attorney. If he 
took issue with any aspect of what it is I had written 
there, most certainly he would exercise his option to not 
sign something or modify something, Ms. Bianco. 

Q. My question to you is is that what your letter said? 

A. The letter contains the language that it contains, 
yes. 

Q. And you stated earlier that you were not there when 
he was reviewing the materials, and you don't know how long 
he reviewed them on that day. 

A. I was, I was there. To refresh your recollection, I 
told you I was there, that when he initially came I met 
with Attorney Fahey in the room with attorney Whipple, or 
correction, with Terry Whipple, the investigator, discussed 
with him his ability to view everything that he wanted to 
that was there, make reproductions, left, allowed him an 
opportunity to do whatever he wished to do, and that at 
some point, and I can't with a measure of certainty testify 
as to how much time went by, then discussed with him 
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turning over to him the five boxes that contained an exact 
reproduction of the Sheriff's Department investigation 
report. 

Q. He picked them up that day though, correct? 

A. Best recollection is that he did, yes. 

Q. And you weren't there when he was reviewing the 
materials, correct? 

A. Investigator do you mean inside the District 
Attorney's Office? 

Q. Yes, looking at the materials in the five boxes. 
Didn't you say you left him? 

A. No. He could review the entirety of the file. 
Remember the boxes contained the reproduction. He had made 
available to him the original Sheriff's Department 
investigation file, everything that was there, he could 
inspect any part, all of it or none of it. His election. 

In addition to that, he was provided the five boxes that 
contained an exact reproduction of the report. 

Q. My question to you, sir, is were you there when he 
looked at the boxes, the five boxes, didn't you say you 
left, you showed him in and you left him with Investigator 
Whipple to -- to do as he pleased, didn't you say that on 
direct examination? 

A. Yes. 

Q. Okay, so you weren't there to see if he reviewed the 
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01:47:40 1 

entire investigative file, is that right? 

01:47:43 2 

A. I don't know what he reviewed or didn't know and I 

01:47:47 3 

wasn't there. 

01:47:47 4 

Q. Fair enough. And this is the same box of materials. 

01:47:51 5 

his box 

01:47:51 6 

A. Boxes. 

01:47:52 7 

Q. The five boxes were the same five boxes you provided 

01:47:55 8 

to Attorney Walsh, correct? 

01:47:57 9 

A. Yes. 

01:47:58 10 

THE COURT: Ms. Bianco, I'm a little confused. 

01:48:01 11 

You seem to be making reference to the Onondaga County 

01:48:04 12 

Sheriff's Department file as to whether or not Mr. 

01:48:07 13 

Fahey reviewed it but then you -- 

01:48:09 14 

MS. BIANCO: The Oswego County. 

01:48:10 15 

THE COURT: I'm sorry, what did I say, 

01:48:11 16 

Onondaga? I'm sorry, Oswego, and then the next 

01:48:13 17 

question you say were you there when he reviewed the 

01:48:16 18 

boxes. 

19 

MS. BIANCO: The box -- 

01:48:17 20 

THE COURT: There's a distinction. 

01:48:18 21 

Q. Let me make -- let me make it clear then. You're 

01:48:21 22 

saying there were five copies, five boxes of copies of the 

01:48:24 23 

sheriff's file, correct? 

01:48:26 24 

A. Within the five boxes it was contained, the Oswego 

01:48:30 25 

County Sheriff's Department file, a copy of it, yes. 
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Q. The exact replica of what was in the Sheriff's 
Department original file was in the five boxes that were 
provided to Fahey, correct? 

A. The reproduction of it, yes. 

Q. And that was the same exact materials that were 
given to Walsh in five different boxes, correct? 

A. Yes. 

Q. These were the same materials that Attorney Walsh 
was complaining he didn't have certain information, 
correct? 

A. He was provided the same discovery that Attorney 
Fahey was discovered, or provided, yes. 

Q. But this is the same group of information that he 
was complaining that he didn't have the information. 

MR. MOODY: I'm going to object. We covered 
that issue. 

THE COURT: Yeah, sustained. 

Q. When we -- before we broke, you stated that the 
Kleist report in 11-A, the Kleist report with the 
confidential informant documents that you believe that they 
were in the file at the time in March when Attorney Fahey 
went to inspect the materials, you believe that they were 
there, correct? 

A. I would have to look at that document 11-A. 

Q. Certainly. You don't remember what your testimony 
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was before the break? 

A. Miss 

MR. MOODY: I'm going to object. 

A. -- you have lots of documents that you're holding in 
your hand and assuming that the witness knows what they 
say. Out of fairness I need to look at them. 

THE COURT: There is nothing wrong with 
letting him look at the document. 

A. I have reviewed it, 11-A. 

Q. Okay, was it your testimony, maybe I heard you 
wrong, that you believed that those materials were in the 
Sheriff's Department's file at the time Attorney Fahey came 
to review it in March of 1995. Did you say that? 

A. The documents that are stapled to the letters of May 
seventeen, 1995, 11-A, were the first document after the 
cover letter was date stamped received by the District 
Attorney's Office May sixteenth, 1995. Therefore, it could 
not have been by reason of the District Attorney's having 
received it. Could this document have been part of the 
Oswego County Sheriff's Department investigation report 
prior to that? I don't see a date on it. I don't see a 
date on it. 

Q. Well, I want to direct your attention, perhaps it 
was on eleven, let me take a look at that. 

THE COURT: Okay. Is it on eleven or 11-A? 
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MS. BIANCO: It's on 11-A, on page two. 

Q. Isn't the report by Investigator Kleist dated 5/16, 
ninety-five? 

A. I can see the sixteen and I can see the ninety-five. 
I -- I don't see that the month is set forth here. 

Q. I'm going to take a look at Exhibit 11 if I could. 
Showing you what’s been marked Defendant's Exhibit 11, 
wasn't this material plastic bag with miscellaneous papers, 
photographs, 1993 personal planner, wasn't it not logged in 
till May twenty-third, 1995? 

A. Miss, I have no idea what question you're asking. 

I'm looking at Exhibit 11-A. You handed me additional 
document eleven. Document eleven or Exhibit 11 is -- 

Q. I can clarify my question. In document eleven, it 
lists 

A. Exhibit 11. 

Q. -- certain items of evidence, excuse me. Exhibit 11, 
it lists certain items of evidence, a picture, a -- you see 
on the very bottom paragraph it lists items that were 
received into evidence, logged in by Investigator Kleist. 

A. That's the date of the entry on the document, yes. 

Q. And those seem to be referring to the same documents 
that’s in 11-A, is that right, the picture? 

A. Bear with me, miss. 

(Whereupon, there was a pause in the 
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proceeding.) 

A. Eleven has an entry date of 5/23/95 specific to your 
question regarding the picture. It references photograph. 

Q. And a 1993 planner also? 

A. It does. 

Q. Okay, papers, references, papers? 

A. It speaks for itself. And the -- well, this 
document, page one of Exhibit No. 11, does not appear to be 
stapled to 11-A. It references certain items though. 

Eleven, page one, references on the entry of Investigator 
Kleist an entry date of 5/23/95, papers, photograph, which 
also in part is referenced by way of photograph on page two 
of Exhibit 11-A. Hand it back to you. 

Q. Thank you. Now if you take a look at Exhibit 11, 
the Kleist report, and 11-A, the -- the Kleist report, the 
body of the report is the same is it not, it's just the 
stickers that are different, but doesn't that have a date 
on the corner? 

THE COURT: Which one? 

MS. BIANCO: I believe eleven has 5/16, it has 
the month that seems to be kind of off on one of the -- 

THE COURT: That's what? 

THE WITNESS: That would be 11-A. 

Q. If you take a look. 

A. May sixteenth, 1995, is that what you're 
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referencing? 

Q. I'm referencing over here. 

A. Oh. 

Q. Where you -- it's very hard to read. 

A. Okay. Can I -- 

Q. Certainly. 

A. Yes. Counsel has assisted the witness, is showing 
me 11-A, page two, and it appears to have date of May 
sixteenth, 1995. 

Q. So you would agree that those documents could not 
have been in the file in March of 1995 when Judge Fahey 
reviewed it because they weren't created yet, is that 
right? 

A. I can't fault the logic of that. 

Q. Now by the same token -- 

MS. BIANCO: If I may have just a moment. Your 

Honor. 

THE COURT: Urn hum. 

(Whereupon, there was a pause in the 
proceeding.) 

Q. Defendant's 8 and 9, that would be the VanPatten 
report and the Montgomery report dated -- one is undated 
but is marked received Oswego County Sheriff's Department 
December ninth, 1994. 

THE COURT: Which one is that? 
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MS. BIANCO: This one is Defendant's 9, the 
VanPatten report, and the other one Defendant's 8, it 
is the Montgomery report which has a date on it 
December eighth, 1994. 

Q. Don't both of these documents reference the 
informant file being dropped on the floor outside the D & W 
parking lot? 

(Whereupon, there was a pause in the 
proceeding.) 

A. Exhibit 9, Deputy VanPatten, specifically references 
the statement that he dropped the three by five index card 
and photo of Heidi, and Exhibit No. 8, statement of 
Montgomery, references that patrol was -- was that deputy 
was provided apparently the three by five index card with 
Heidi's name and address and phone number on it. 

Q. So it's your contention that those two particular 
documents were contained in the original Sheriff's file in 
the District Attorney's Office when Judge Fahey or Attorney 
Fahey went over to review them? 

A. It's not a contention, it's a statement of fact. 

Q. Okay, and you agree that the Heidi Allen 
confidential informant card and picture and thumbprints and 
notes connected with that were not in the file at that 
time, correct? 

A. I testified I don't know if they were in the file at 
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that time. Whatever was in the file which would be the 
Oswego County Sheriff's Department investigation report, it 
speaks for itself in terms of what was in there. These 
documents in fact I know were part of the file, and they 
were turned over to Attorney Fahey December fourteen, 1994. 
In addition, you reference the photocopy of the index card, 
the descriptors of Heidi Allen and a photograph of Heidi 
Allen. That also was disclosed to Attorney Fahey. 

Q. Right, and that's the one that was logged into 
evidence on May twenty-third, 1995. Didn't we agree that 
that's when it got into -- logged into evidence? 

A. That's the date that appears on the report. 

Q. Okay. 

THE COURT: Ms. Bianco, I'm confused on where 
you're going. Are you denying that they were 
ultimately handed over to judge, I mean Mr. Fahey? 

MS. BIANCO: Absolutely, Judge, I am denying 

that. 

THE COURT: How are you going to get to that? 

MS. BIANCO: Well, I’m -- I’m trying to get to 
the fact if you allow me a few more questions. 

THE COURT: A few more. 

Q. When you have those two documents which reference a 
file, there's no correspondence from Attorney Fahey asking 
for the specific file, correct? 
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THE COURT: Don't answer. I'm confused, 
absolutely confused about what you're now talking 
about. 

Q. I'm talking about after you supposedly received 
those two documents which reference a file -- 

THE COURT: Eight and nine? 

MS. BIANCO: Right. 

Q. They reference a confidential informant file, 
correct? 

A. The Exhibit 9 of VanPatten references a number of 
things, but amongst them would be that the reporter took a 
picture of Heidi and completed a three by five index card. 

I don't know that that's the file but that's what’s 
referenced in December nine, 1994 statement by Deputy 
VanPatten. 

Q. So you would agree that there would have been other 
documents associated with that report, correct, based on 
what's written there? 

A. Yes. 

Q. Right? And would you agree that during the motion 
argument on December eighth, didn't Attorney Fahey 
specifically ask for the confidential informant file? 
Didn't he ask for that? 

A. Are you referencing the oral argument in front of 
Judge Brandt on December eighth, 1994? 
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Q. 1 am. 

A. My best recollection, the record would speak for 
itself, but my best recollection is that we were there 
before Judge Brandt on a series of different pretrial 
issues, on a series of different pretrial issues. 

Q. Well, would something refresh your recollection? 

A. I'm answering the question, Ms. Bianco, that 
Attorney Fahey did argue to the Court, and best 
recollection is he indicated on the record that he had 
received information that Heidi Allen potentially had 
worked as confidential informant, that he'd received it 
from Attorney Walsh, that he was specifically requesting 
information to be disclosed to him associated with Heidi 
Allen either having provided information as a confidential 
informant or working as a confidential informant all of 
which was prior to the December fourteen, 1994 date when it 
was turned over to him. 

Q, That's what I want to get at. The -- it was 
provided to him. The actual confidential informant file, 
the one with the picture, the one with the fingerprints, 
the one with the notes attached, the one with the pedigree 
information, that's what he was asking for on December 

H 

eighth, correct? 

A. Ms. Bianco, I'm struggling to recall clearly the 
oral argument, but I can testify that amongst the discovery 
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demands and requests of Attorney Fahey was a request for 
discovery as it relates to information associated with 
Heidi Allen either having provided information as a 
confidential informant or working as a confidential 
informant. Obviously he knew that to be able to make the 
assertion. These documents were turned over. 

Specifically, eight and nine were turned over to Attorney 
Fahey on December fourteen, 1994. 

Q. Okay, you said you were struggling to remember what 
happened on -- 

A. Struggling to remember the precise words that were 
articulated from December eighth of 1994. 

Q. Would you like to see the precise words? 

A. No, I don't need to. 

Q. Okay, so he was asking for the actual file and the 
actual file was not given to him in December of 1994. 

A. Absolutely incorrect. Once again, it’s incorrect. 
He was provided. Ms. Bianco, again, on December 
fourteenth, 1994, the statement of Deputy Mike Montgomery, 
your Exhibit 8, he was provided. Your Exhibit No. 9, the 
statement of Deputy VanPatten, he was provided. I don't 
know if there's associated exhibit number. The statement 
of Michael Anderson, I believe it was received December 
nine, 1994. He was provided those documents, Ms. Bianco. 

Q. I'm asking about the documents contained in 
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Defendant's Exhibit 11-A which were written May sixteenth, 
1995. What he was requesting. There's a cover letter and 
then there's some informant documents, correct, and they're 
dated from 1991 when she gave her fingerprints. These were 
not given to him in December, is that right, 11-A what’s 
logged in May twenty-third? 

A. I can't speak to what it is that he -- was in his 
mind at that time nor can you. I know what it is that I 
recall him saying. These documents were provided to him 
and also the documents that you've shown me, I can't 
clearly recall the particular exhibit, included exactly the 
pieces of paper that you say that were not received. That 
would be a copy of the photograph of Heidi Allen, a copy of 
the card indicating certain descriptors and two 
thumbprints. The record reflects that that document was in 
fact turned over to Attorney Fahey and Walsh. I can't 
remember the exact date. 

Q. Well, didn't they not find the document till May 
sixteenth, 1995 based on the document alone, they just 
found it on May sixteenth? 

A. Can't testify to what was disclosed. 

Q. So you're saying it was disclosed, the documents 
that are attached to the cover report along with her 
picture, sheriff's card? 

A. Were disclosed. 
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Q. Fingerprints? 

A. Were disclosed. 

Q. Were disclosed before May sixteenth, 1995? 

MR. MOODY: I'm going to object. This has 
been asked and answered. 

THE COURT: I'm completely confused, Ms. 

Bianco. Are you saying 11-A was never disclosed? 

MS. BIANCO: I'm saying 11-A was never 
disclosed, and he's trying to say that it was disclosed 
in March when they didn't even find it. 

THE COURT: He never testified to that. 

THE WITNESS: I didn't testify. 

THE COURT: He thought it was filed. You 
showed that it wasn't in the file. You never -- 
have -- you never asked him was this disclosed. Ask 
him. 

MS. BIANCO: Well, I want to know when it was 
disclosed specifically. 

THE COURT: Well, ask him a question then. 

MS. BIANCO: Well, I did ask him a question 
and I haven’t gotten any answer that's consistent. 

THE COURT: I honestly don't believe you 
asked. You bounced back between eight and nine to 
11-A. I'm having trouble following the roadmap right 
now, and ask the question that you want answered. Was 

Jennifer Adydan 
Official Court Reporter 



Donald Dodd - Cross 


1817 


—. 02 : 07:21 

02 : 07:25 

02 : 07:27 

02 : 07:29 

02 : 07:31 

02 : 07:32 

02 : 07:33 

02 : 07:35 

02 : 07:41 

02 : 07:42 

02 : 07:44 

02 : 07:45 




02 : 07:47 

02 : 07:50 

02 : 07:53 

02 : 07:55 

02 : 07:56 

02 : 07:58 

02 : 08:00 

02 : 08:00 

02 : 08:02 

02 : 08:02 

02 : 08:04 

02 : 08:04 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


it disclosed? I'm assuming you mean 11-A, correct? 

The -- 

MS. PEEBLES: It was his position it was 
disclosed. We are contending that it was never 
disclosed. 

THE COURT: That's fine but the question’s 
never been asked. 

MS. BIANCO: Okay. 

THE COURT: When you mean 11-A, do you mean 
that portion of 11-A? 

MS. BIANCO: I'm asking for this particular 
portion of 11-A. 

THE COURT: Okay. 

MS. BIANCO: The one that has a document that 
says it was created May sixteenth, then it has a card. 

THE COURT: That's why I'm just trying to find 
out what you're asking him. 

MS. BIANCO: That's what I'm asking for. 

THE COURT: If it was his position it was ever 
disclosed. 

MS. BIANCO: And it was logged in on May 
twenty-third. 

THE COURT: Logged into the Sheriff's 
Department. 

MS. BIANCO: From the Sheriff's Department. 
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THE COURT: It was logged in May sixteenth to 
the DA's Office. 

MS. BIANCO: Well, there's two different 
dates, and the date stamp that -- 

THE COURT: Ask him a question about that 
particular portion of 11-A please. 

Q. Well, let me ask you this. Are you saying that the 
confidential informant card with the picture on it and her 
pedigree information was disclosed before May of 1995? Is 
that your testimony? It was disclosed in December? 

A. The dates of the letter and the affixed document 
would be the dates I can testify with some measure of 
reliability and certainty for the purposes of this 
proceeding because it was affixed to that particular 
letter. I can testify as to that reliably. 

Q. Okay, and the letter that -- that you would agree, 
the letter dated May seventeenth, 1995, the cover letter, 
does not specify what was being disclosed. Would you agree 
with that statement? 

A. Again, I'd have to look at it, miss. 

(Whereupon, there was a pause in the 
proceeding.) 

A. It specifies additional discoverable property. 

Q. So the answer would be it doesn't specify 
particularly confidential informant information, yes? 
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MR. MOODY: Objection, Judge. 
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THE COURT: Yeah, it's a little argumentative. 
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discoverable materials to the attorneys? Was that 
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prohibited? ! 

02 : 10:04 8 

MR. MOODY: Objection, Judge. What does this 
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have to do with a decision whether -- 
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THE COURT: With regard to what? Hold on. I 
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didn't hear the objection. 
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MR. MOODY: I just -- I don't understand what 
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the position of the faxing would have to do with -- 
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THE COURT: What’s that position? Are you 
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saying that he chose not to fax? How's that relevant? 
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MS. PEEBLES: Did he say he chose not to fax? 
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MS. BIANCO: That’s what I'm -- I’m asking. 
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THE COURT: Why is it relevant if he faxes or 
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MS. BIANCO: Well, Michael Bohrer had 
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objection. 
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and if he had information that she was an informant, it 
would have undermined his entire theory of the case. 
What would an informant be doing -- 

THE COURT: That's not before me. The 
underlying theory of the case is not before me. This 
is a 440 motion on Brady information and new evidence 
only. Limit it to that, please. 

MS. BIANCO: Judge, this is why I contend it's 
relevant. If the defense would have gotten this 
information that she was an informant, they would have 
been able to impeach the witnesses with the fact that 
the informant as the police well knew, and I think the 
police officer will testify -- 

THE COURT: You're making an awful lot of 
statements of people who are not here and that’s not 
before the Court. 

MS. BIANCO: Well, one of officers is going to 
testify that when they sign up an informant, they 
cannot be using or buying drugs. They cannot be using 
or buying drugs. 

MR. MOODY: Judge, I'm going to object, Judge. 

MS. BIANCO: Can't I just make my record 
before he objects? I just want to make a record. 

THE COURT: Sure. 

M5. BIANCO: That she was not using or buying 
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drugs. Now you have testimony being presented at Gary 
Thibodeau's trial that -- that Heidi Allen, who was a 
nice girl, who wasn't using drugs, was in fact possibly 
using drugs with these two people. Mr. Dodd stated on 
closing argument that maybe her family and friends 
don't really know her that well. 

THE COURT: That's not before the Court, Ms. 

Bianco. 

MS. BIANCO: But that's the point. Had the 
information been provided to the defense, it's evidence 
that infers that the defense didn't have it. 

THE COURT: He first off -- 

MS. BIANCO: What's that? 

THE COURT: First off, Mr. Dodd has testified. 
He has testified that information was provided. He 
said either in December or May. May. 

MS. BIANCO: March. 

THE COURT: Excuse me, sorry, no, May 
fifteenth wasn't it? 

MS. BIANCO: Well, the first -- there's two 
times that he went to see it. 

THE COURT: Correct. 

MS. BIANCO: December. 

THE COURT: He said it was disclosed either 
December or in May. 
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02 : 13:56 1 

MS. BIANCO: Well, this goes directly to his 

02 : 13:57 2 

credibility. Judge. 

02 : 13:58 3 

THE COURT: No, it doesn’t, Ms. Bianco. 

02 : 13:59 4 

MS. BIANCO: If he's presenting this big 

02 : 14:01 5 

theory. 

02 : 14:01 6 

MS. PEEBLES: I also want to note that the 

02 : 14:04 7 

record -- 

02 : 14:04 8 

THE COURT: Listen. I'm not going to sit here 

02 : 14:06 9 

and argue with the two of you. I'm going to sustain 

02 : 14:07 10 

the objection. I find it to be completely outside the 

02 : 14:10 11 

scope of the motion. There. You're records made. 

02 : 14:11 12 

Move on. Thank you. 

02 : 14:12 13 

MS. BIANCO: I don't think my record is made. 

02 : 14:14 14 

Could I say a few more words? 

02 : 14:15 15 

THE COURT: No. I'm not going to sit here and 

02 : 14:18 16 

argue with you. 

02 : 14:23 17 

Q. You testified on direct examination about Michael 

02 : 14:29 18 

Bohrer and his connection with this investigation, is that 

02 : 14:32 19 

right? 

02 : 14:32 20 

A. I was asked questions and responded, yes. 

02 : 14:34 21 

Q. Okay, and Mike -- you read the pieces of paper as 

02 : 14:38 22 

they related to Michael Bohrer because you read everything 

02 : 14:41 23 

in the case, correct? 

02 : 14:42 24 

A. Yes. 

02 : 14:43 25 

Q. Did you run a criminal history check on Michael 
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Bohrer? 

A. Did I? 

Q. Or anyone under your direction, someone from the 
Sheriff's Department perhaps, because you were in charge 
and you were looking at everything. 

A. I wasn't in charge. I was the district attorney 
assigned the case. The Sheriff's Department was in charge 
of the investigation and also in charge of the file. 

Q. Were you aware about Michael Bohrer's prior criminal 
record at the time that this case was proceeding to trial? 

A. I don’t know that Michael Bohrer has a prior 
criminal record. 

Q. So you weren't -- your testimony is you were not 
aware at that time, and I'll ask you specifically, were you 
aware that in 1981 he was convicted of unlawful 
imprisonment of another woman? 

MR. MOODY: I'm going to object. Judge. 

THE COURT: Sustained. He is not the 

investigator. He is the district attorney. 

MS. BIANCO: But he's the one who would be 
disclosing the Brady material. This would have been 
Brady. It should have been disclosed. 

THE COURT: Sustained. 

MR. MOODY: How is -- how is -- 

THE COURT: Sustained. 
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Donald Dodd - Cross 

MR. MOODY: Thank you. 

THE COURT: Sit down. 

Q. You testified regarding the prosecution of James 
Steen. Do you remember that testimony? 

A. I do. 

Q. And during the course of the prosecution against 
James Steen, the District Attorney's Office subpoenaed his 
phone records, correct? 

A. Best recollection is yes. 

Q. Okay, and you reviewed those phone records, correct? 

A. Phone records attributed to whom? 

Q. James Steen. 

A. There were a number of phones, Ms. Bianco, 
associated with the hostage scene which turned into a 
homicide scene. There were a number of cell phones that 
were recovered inside of the murder scene. 

Q. Well, let me specify my question. Maybe I can be 
more particular. Were you aware of a text that James Steen 
received -- 

MR. MOODY: I'm going to object. Beyond the 

scope. 

MS. BIANCO: Can I at least ask the question? 

THE COURT: Let her ask the question first. 

Q. Were you aware of a text that James Steen received 

ten minutes after the murder of his wife that said "Heidi 


Jennifer Adydan 
Official Court Reporter 



Donald Dodd - Cross 


1826 


02 : 16:47 

i 

02 : 16:49 

2 

02 : 16:50 

3 

02 : 16:50 

4 

02 : 16:52 

5 

02 : 16:54 

6 

02 : 16:56 

7 

02 : 16:58 

8 

02 : 17:01 

9 

02 : 17:03 

10 

02 : 17:06 

11 

02 : 17:07 

12 

02 : 17:09 

13 

02 : 17:12 

14 

02 : 17:14 

15 

02 : 17:15 

16 

02 : 17:17 

17 

02 : 17:18 

18 

02 : 17:19 

19 

02 : 17:23 

20 

02 : 17:28 

21 

02 : 17:31 

22 

02 : 17:34 

23 

02 : 17:35 

24 

02 : 17:37 

25 


ciao." Were you aware of that? 

MR. MOODY: Objection. Beyond the scope of 

the -- 

THE COURT: Sustained. 

MS. BIANCO: Judge, am I not allowed to ask 
him whether he looked into that, whether there was any 
information about that, whether he knew anything about 
a connection with James Steen? He just said he wasn’t 
a suspect, he had nothing to do with this I believe on 
direct. Did he become a suspect later? Did he find 
out? I think I'm entitled to ask him. 

THE COURT: I'm not sure I'm following your 
argument right now, Ms. Bianco. Explain to me what the 
point is of that question please. 

MS. BIANCO: He testified during 
cross-examination that there's no information -- 

THE COURT: Mr. Dodd you mean? 

MS. BIANCO: Mr. Dodd, that there is no 
information about James Steen basically relating to 
this case. Well, when something did come up, "Heidi 
ciao," that could be information relating to this case. 
I'm asking if he looked into that, that's all. 

THE COURT: Mr. Moody? 

MR. MOODY: Judge, I -- just first off, it's 
beyond the scope of direct, and that evidence is in, it 
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would have occurred 2010, so twenty or eighteen years, 
seventeen, sixteen years later? I went to public 
school. 

MS. BIANCO: The disclosure is a continuing 
obligation. 

MR. MOODY: Judge, the problem is the text 
doesn't say "Heidi Allen ciao," it says "Heidi ciao." 

THE COURT: I'll allow the question. Does 
it -- did you review a text saying "ciao Heidi." Ms. 
Bianco, ask that single question. 

MS. BIANCO: May I have a moment, Your Honor? 

THE COURT: Sure. 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Ask that question. 

Q. Did you look into the meaning of "Heidi ciao?" 

MS. BIANCO: Is that what the question I'm 
allowed to ask? 

THE COURT: No. The question is did you 
review a text that said "Heidi ciao." 

Q. Did you review a text that said "Heidi ciao" that 
went to Mr. Steen's phone? I can show you the exhibit if 
it would refresh your recollection. 

A. I'm trying to remember. I don’t have a recollection 
of any text messages that were received purportedly to the 
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cell phones that were inside of the homicide scene, and I 
have to correct one thing. The one thing that you just 
referenced that he received, purportedly received something 
regarding "Heidi ciao" ten minutes after the death of 
Victoria Steen, that was not established, miss, that was a 
hostage situation that lasted for many hours during which 
the sheriffs thought persons were alive. 

Q. So if he testified that that text went to his phone 
he'd be a liar? 

A. I will not -- 

MR. MOODY: Objection. I don’t think that's 
what he said. 

THE COURT: I'm going to sustain the 
obj ection. 

Q. Well, let me ask you this in regards to Michael 
Bohrer. Would it have been significant information if you 
knew Michael Bohrer had previously abducted another female? 
Would that have been significant to you? 

A. Within what context, miss? 

Q. Within the context of her leaving a restaurant, then 
following her -- 

MR. MOODY: Objection. I don't believe that's 
the context. 

MS. BIANCO: He wants to know what context. 

THE WITNESS: The context of the -- 
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THE COURT: Sustained in terms of your present 

context. 

MS. BIANCO: I'm not sure if I'm allowed to -- 
he's asking me a question, he doesn't want to answer my 
question, he wants to know the context. I'll give him 
the context. 

THE COURT: No. He asked -- she’s trying to 
get into evidence what's not been proved in court. 

Q. Well, I'm asking if you knew that Michael Bohrer had 
been previously convicted of abducting a twenty-one year 
old female by grabbing her from behind and pushing her in a 
car while hitting her, with another man in the car, would 
that have been significant to you? 

A. Associated within the construct of the investigation 
of the abduction of Heidi Allen? 

Q. Yes. 

A. Absolutely, to the extent that any suspect, any 
individual as part of the investigation, if there were 
facts that would be reliably developed establishing that a 
person may have been involved in or a witness to the 
abduction of Heidi Allen in the first instance, the 
Sheriff’s Department certainly would have investigated 
that. 

Q. I'm not asking about Heidi Allen. If you knew he 
had a previous abduction, would that have been significant 
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to you, Michael Bohrer abducting another female from a 
parking lot by choking her and dragging her into a car, 
would that have been important to you? 

A. Within the construct of the abduction of Heidi 
Allen? 

Q. Yes. 

A. Certainly to the extent that there was reliable 
information that an individual had previously participated 
in imprisonment or abduction of an individual, that 
absolutely would be something that should be considered by 
a prosecutor on the issue of whether or not there is some 
measure of relationship between the previous conduct of 
that person to the matter before the -- presently 
presenting to the investigation. That was not the case 
here though. 

Q. You had no information about Michael Bohrer's past 
criminal history, is that your testimony? 

A. There was information about Michael Bohrer in the 
report, I'm drawing from memory, Ms. Bianco, I truly am, I 
can recall that he was interviewed by -- 

Q. I guess my question is -- 

A. I’m answering the question, I'm answering the 
question. 

MS. BIANCO: Judge, he's non-responsive. I'm 
just asking if he knew about the criminal history. 
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THE COURT: He already answered the question 
earlier. He said no about ten minutes ago. He 
answered that question about Michael Bohrer. 

Q. Do you have any specific document that you wrote 
from the inception of the case, the Heidi Allen case, until 
the time Gary Thibodeau was convicted, a specific document 
that specifically references attached enclosed, however you 
want to say it, are -- is information regarding Heidi Allen 
and her confidential informant status. Do you have any 
specific document with those words specifically saying 
confidential informant, we’re disclosing this to you, do 
you have any document like that? 

MR. MOODY: Objection. I believe this has 
been asked and answered a number of times. 

THE COURT: He can answer it if that's the 
only question because it has been asked and answered. 
Answer the question. 

A. She was referenced within the construct of the 
Oswego County Sheriff's Department investigation report 
specifically which included the statements of Deputy 
VanPatten, Michael Anderson, Roy Lortie, describing Ms. 
Allen's having previously provided information. 

Q. So the answer is a specific reference that says 
confidential informant document, the answer would be no? 

A. It was referenced within the Sheriff's Department 
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report, yes, it was. 

02 : 23:41 2 

MS. BIANCO: May we have a moment, Your Honor? 

02 : 23:44 3 

THE COURT: Sure. 

02 : 23:54 4 

(Whereupon, there was a pause in the 

02 : 23:56 5 

proceeding.) 

02 : 23:56 6 

MS. BIANCO: Judge, can we have a five-minute 

02 : 23:59 7 

break? 

02 : 24:00 8 

THE COURT: Actually I'm going to break for 

02 : 24:01 9 

about ten minutes any way. It’s almost 2:30. Court's 

02 : 24:03 10 

in recess until 2:30. I’m sorry, 2:35, I apologize. 

02 : 24:48 11 

Make it a fifteen-minute break. 

02 : 24:52 12 

(Whereupon, there was a recess.) 

02 : 42:03 13 

MS. BIANCO: Judge, I don't think I have any 

02 : 42:05 14 

more questions of the witness, but I would like to make 

02 : 42:07 15 

a proffer for the record of what I'd like to ask Mr. 

02 : 42:11 16 

Dodd with the understanding that if the Court says no, 

02 : 42:14 17 

I won't be able to ask him, but if the Court says yes, 

02 : 42:17 18 

he's here and I can ask him. 

02 : 42:18 19 

THE COURT: That's fine, and if the Court says 

02 : 42:20 20 

no, we'll then have to wait for Mr. Moody because it’s 

02 : 42:23 21 

going to be for redirect, right? 

02 : 42:26 22 

MR. OAKES: Correct. 

02 : 42:26 23 

MS. BIANCO: Judge, it's our position that we 

02 : 42:29 24 

should be able to ask Mr. Dodd questions that occurred 

02 : 42:34 25 

during the course of the trial which would be 
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indicative of the fact that the material was not 
disclosed, specifically with regards to the 
fingerprints on the back of the Heidi Allen 
confidential informant card. There’s testimony from 
three or four witnesses about the fingerprints, 
about -- they were thumbprints, about where the 
thumbprints came from, and Mr. Dodd is asking some of 
the questions. If he had information that was 
disclosed to defense that the thumbprints, that he had 
thumbprints that the police took from Heidi Allen on 
the back of the card, not thumbprints lifted from off 
of a notebook, it would have been disclosed on the 
record because that certainly would have been more 
reliable when you're comparing prints from the scene of 
the crime versus prints lifted off a notebook which may 
or may not have been Heidi Allen's. They had 
professional prints. 

THE COURT: How could the attorney's strategy 
be indicative of non-disclosure of Brady information? 

Go ahead. 

MS. BIANCO: Well, when judge -- when Attorney 
Fahey is asking if they had any thumbprints 
specifically, and they’re saying they pulled them off 
of the notebook, I think, and Mr. Dodd is going along 
with that and asking where do you get them from, if he 
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didn't bring out that they had them on file already, 
it's indicative that it shows Mr, Fahey didn't know 
about that and also -- 

THE COURT: Could it have been indicative that 
Mr. Fahey forgetting that he had gotten that and 
forgetting he had gotten that discovery? It's the same 
argument. 

MS. BIANCO: Well, you can -- you can argue 
that, but then here's I think more significant. 
Baldasaro and McDonald, these are the two jailhouse -- 

THE COURT: Snitches. 

MS. BIANCO: -- snitches that said that Gary 
Thibodeau confessed to them, and this was supposed to 
be a drug-related motive, that Heidi Allen was using 
drugs with Gary Thibodeau and somehow he had screwed 
her out of a deal and therefore he did to her or did 
her in because of this. Now, if Heidi Allen was an 
informant, and Joe Fahey had known about this informant 
information, it could be used in two ways. One, that 
first of all, Heidi Allen was not into using or doing 
drugs, that Mr. Dodd knew this, and notwithstanding 
that, he's arguing on summation that maybe her family 
doesn't really know her, and two, it would have 
undermined the entire theory of the prosecution that 
this is a drug-related motive. She didn't do drugs, 
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she didn't use drugs, she didn't sell drugs, and you're 
presenting this as this is the motive for why she's -- 
why she died and it's just -- 

THE COURT: But the same argument I made to 
you again. 

MS. BIANCO: He forgot? 

THE COURT: That's not indicative of 
non-disclosure. 

MS. BIANCO: Well, I think for an experienced 

and accomplished attorney like Joe Fahey, the whole 
idea that he would have ignored all of this and ignored 
the fact that there's other reasons or other motives 
for people to -- 

THE COURT: But you're asking me to make a 
decision based purely on assumption -- 

MS. BIANCO: I'm not asking you -- 

THE COURT: -- not hard facts. 

MS. BIANCO: I'm not asking you to make an 
assumption. 

THE COURT: Yes, you are. 

MS. BIANCO: I'm asking you to look at the 
record and see what should have or would have been in 
there and take that under consideration. 

THE COURT: In your opinion as a defense 
attorney it would have or should have or could have. 
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MS. BIANCO: Well, he said it on the stand 
that it would have. He testified that had I known that 
she was an informant, it would have showed that there 
were other people who might have wanted to harm her. 

He testified to that. 

THE COURT: But you also -- 

MS. BIANCO: When I say "he," Judge Fahey. 

THE COURT: I understand that you also -- you 
also have testimony that says the information was 
provided, okay. It comes down to who -- who’s more 
credible in that disclosure issue. You're -- you're -- 
you're challenging strategy. I don't think you can do 
that honestly. 

MS. BIANCO: I'm not challenging strategy, I'm 
saying by inference it's not there which shows Judge 
Fahey testified he never received it, never received 
it, didn't know about it. 

THE COURT: I have difficulty -- even taking 
into consideration what Judge Fahey testified to, okay, 
and then Judge Walsh didn’t seem to remember anything 
about what was given to him, I don't see how I can make 
that leap to allow you to discuss what happened. 

Again, I think you're asking me to challenge a question 
because he didn't raise it, it didn't get discovered. 

Mr. Oakes, what is your position? 
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Donald Dodd - Cross 

MR. OAKES: I guess dealing first with the 
issue of should these questions be put to Mr. Dodd 
because I think that's really the issue presented with 
here, and I don't see the relevance of asking Mr. Dodd 
about the trial testimony and questions that were posed 
when the record speaks for itself as to what questions 
were asked and answered. I think it calls for Mr. Dodd 
to engage in a fair bit of speculation, find out would 
it have changed Judge Fahey's trial strategy, could 
that information have been used differently by the 
defense at the time of trial. This witness, Mr. Dodd, 
is not in a position to speak to Judge Fahey's state of 
mind or the information. The idea that -- 

MS. BIANCO: Judge -- 

THE COURT: Hold on. Let him finish. 

MR. OAKES: The idea of her being a 
confidential informant, I mean Judge Fahey certainly 
could have been aware of that information and testified 
by Mr. Dodd and disclosed, but given the testimony of 
Baldisaro and McDonald that this was drug related, 
there was a drug motive, as a defense attorney. Judge 
Fahey could have looked at it and said if I introduce 
the Cl evidence, I tie her then into the drug world and 
potentially gives credence to what McDonald and 
Baldasaro were saying, so maybe it's better to stay 
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away from it, and the point that I think keeps getting 
missed is the defense is trying to conflate or 
basically compress the time period of when Heidi Allen 
first interacted with Investigator Anderson or 
VanPatten and gave them information, which again, Mr. 
Dodd I think has clearly drawn a distinction between 
providing information such as the high school student 
saying here's the drug activity in my school, be not 
typical confidential informant and being the type of 
confidential informant that actively goes out and 
assists in buys, provides information relative to a 
search warrant, a more active confidential informant. 
There is no testimony before the Court here, nor at 
trial, that she was that type of active confidential 
informant. 

And when I talked about compressing that, 
we're talking about a young lady provided information 
in the fall of ninety-one. The abduction as we all 
know took place in April of ninety-four, essentially 
two and a half years later. To say that her 
behavior -- again, I'm not using drugs or whatever it 
may have been in September of ninety-one relates to her 
conduct two and a half years later, I think if you talk 
to any parent of a teenager, in those years that 
behavior can change dramatically, and that's not to 
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Impugn or suggest that Ms. Allen was doing drugs, but 
to say that her status from two and a half years prior 
is relevant then to the time of her abduction, I just 
don't see it. 

THE COURT: Ms. Bianco? 

MS. BIANCO: Well, Judge, addressing the last 
argument that Mr. Oakes made first, whether she was or 
wasn’t an active confidential informant isn't the 
issue. The fact is the materials were dropped on the 
floor of a parking lot, and it’s others’ perception of 
what she was that really is the issue. People think 
she was an informant, that could be a motive to harm 
her. The idea that -- 

THE COURT: I don't mean to cut you off, but 
remind me when they were dropped. Weren't they dropped 
in ninety-one? 

MR. OAKES: January twenty-third of 
ninety-two, Your Honor, and again -- 

MS. BIANCO: Assuming that card is right which 
it says property, Donald Dodd doesn't know anything 
about that and it doesn't specify. 

MS. PEEBLES: Well, excuse me, also, but 
Kristine Duell wrote a statement that said she found 
those documents in the parking lot in the summertime 
while she was sweeping the parking lot. 
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THE COURT: So that's even further time 

removed. 

MS. BIANCO: Right. 

MS. PEEBLES: So we don't know and -- 

THE COURT: You don't want to rely on the 
summer of ninety-one versus January of ninety-two. 

MS. PEEBLES: We just don't know. Judge, and 
we know she was signed up after. What we're saying is 
it could have been the summer of ninety-two when the 
documents or the summer of ninety-three and here's why. 
That card doesn’t specify what was exactly found, and 
the sheriffs would go to the D & W parking lot 
frequently. I guess we'll have to wait to hear from 
Ms. Duell when she explains why she gave an affidavit 
suggesting she found those documents in the summertime 
in the parking lot while she was sweeping. 

MS. BIANCO: Judge, to continue, the fact that 
Mr. Oakes is somehow arguing that Judge Fahey made a 
strategic decision, he testified there was no strategic 
decision. I just didn't have them. Supposedly Mr. 

Dodd gave these documents again and again and again. 

The last time was in May and June of 1995. It would be 
hard to imagine that he would forget receiving them 
multiple, multiple times. That strains -- that just 
strains credibility, and it’s our position that Mr. 
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Dodd didn't give those documents, that he was 
suppressing evidence, that that was his -- he 
suppressed it because it undermined his motive of the 
case, undermined his motive meaning this was somehow 
drug related. That is our position. 

THE COURT: Mr. Oakes, one more time? In 
response? 

MR. OAKES: The issue -- part of the issue 
that was raised by counsel in her first argument though 
was regarding the questions at trial regarding the 
fingerprints. Again, it was talked about this 
fingerprints and that card coming out in May of 
ninety-five. Again, at the time the investigators were 
investigating the case in April of ninety-four and the 
weeks following that, the investigators who were 
working on the ground lifting the prints from the 
notebook may not have been aware of the fingerprint 
card, so they were actively working trying to pursue 
information, trying to gather fingerprints to put in 
evidence and, you know, when Ms. Bianco points to 
testimony where they say, you know, that particular 
witness being unaware of fingerprint cards, it's a big 
organization. That investigator, witness, deputy who 
has testified may not have been aware of the thumb 
fingerprint card, the Cl card until weeks or months 
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later on. 

THE COURT: Because I forget the name of the 
deputy who testified about the thumbprints, was it one 
of the ones on the -- the Cl people? 

MS. PEEBLES: First of all, to clarify the 
record, the question was does the Sheriff’s Department 
have on record any fingerprints of Heidi Allen. That 
was the question by Mr. Fahey. 

THE COURT: That's fine, but which deputy was 
asked that question? 

MS. PEEBLES: Kleist and Yerdon, both of them, 
and I might add Kleist and Yerdon were the two that 
found the stuff in the secured box on May sixteenth and 
wrote a report, so I think it's a little bit of a 
stretch to suggest for a minute that they didn't know 
those thumbprint cards existed, and they were 
specifically asked questions about whether the OCD, and 
the interesting part about the testimony, Judge, is the 
fact that when Yerdon was asked, he said well, there 
may have been a thumbprint, and then the question is 
well, do you know -- from Dodd, do you know who 
collected that thumbprint, and he said no, I do not. 
When he's questioning Kleist about the fingerprints, he 
asks him did you collect fingerprints and he says yes, 
off notebooks. Do you know if there were any other 
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fingerprints. He never says anything about the 
thumbprint cards that they actually had. 

THE COURT: But if you take that in context to 
the line of questioning, it sounds like the question is 
did you take any of the fingerprints from the crime 
scene. 

MS. PEEBLES: Not the question. That's not 
the question. 

THE COURT: But that’s how it could be 
perceived. 

MS. PEEBLES: Well, no, no. If we're allowed 
to elicit the testimony, what you're going to find is 
Attorney Fahey was questioning the witness regarding 
whether they had taken fingerprints from the money out 
of the cash register, okay, so they wanted to know how 
did you compare those fingerprints. Did you go to the 
school and see if they had any fingerprints. Did the 
Sheriff’s Department have, did anyone have any 
fingerprints that they could compare her fingerprints, 
Heidi Allen’s actual prints to the money that was on 
the cash in the cash register, that was the question, 
so I don't think there was any conclusion, and in fact, 
Yerdon knew that there was a thumbprint because he said 
I think there might have been a thumbprint, and do you 
know who took that thumbprint? No, I do not. There 
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was no indication that there was an actual index card 
with two thumbprints on it. I think it's significant. 
Your Honor, I think it’s indicative, but I guess my 
position is the trial record below is part of this 
record so the Court can make that decision, but we were 
offering Mr. Dodd -- 

THE COURT: I can just review the trial 

record. 

MS. PEEBLES: You can review the trial 
transcript. Judge, and you can make that determination 
once you look at it, but I thought we were giving Mr. 
Dodd a fair opportunity to recognize or acknowledge 
that that was a line of questioning he took, but I 
think to suggest that, you know, they wouldn't remember 
when he's saying that they just got it in May, and that 
somehow Attorney Fahey may have forgotten he had it, is 
kind of a stretch. 

THE COURT: But I think you can argue the 
stretch both ways. Yes, Mr. Oakes, one last time. 

MR. OAKES: And I wasn't saying that Attorney 
Fahey forgot about that, it's the deputies who were 
involved, but again, counsel's questioning the 
testimony about investigators Yerdon and Kleist, both 
whom are going to testify in this hearing. If counsel 
has questions regarding the responses at the time of 
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trial, and why they gave that, you know, perhaps it’s 
appropriate at that point, but I'm not sure it's 
appropriate to ask Mr. Dodd the basis for their 
response or why they gave answers they did. 

THE COURT: Assuming Ms. Peebles or Ms. Bianco 
is going to say because they're not responsible for 
discovery. 

MS. PEEBLES: I intend, counsel does intend to 
question those witnesses, and they are in fact on their 
list, but again, like I said, Mr. Dodd is the district 
attorney prosecuting the case, he's eliciting the 
information, the questions, he didn't know that there 
were fingerprints? He said he turned the stuff over. 
Even Mr. Dodd knew there were fingerprint cards. He 
has a date stamp that says he received that document 
from Kleist on May sixteenth. 

THE COURT: I'm going to reserve. I want to 
look into the issue because the Court does have as part 
of its record right now as you indicated the trial 
testimony. 

MS. PEEBLES: You have the trial testimony. 

THE COURT: Correct, correct. Okay. Do we 
wait for Mr. Moody? We have to wait for Mr. Moody I'm 
assuming, right? 

MR. OAKES: Yes, Your Honor. 
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THE COURT: How far is your office from the 
Courthouse? 

MR. OAKES: We're about two miles. Your Honor, 
two or three miles. 

THE COURT: Is he walking or driving? There 
he is. Let me have a second. We had a conference. 

Can I speak to Mr. Lyndaker for a second please? 

(Whereupon, there was a pause in the 
proceeding.) 

THE COURT: Mr. Moody, are you ready? I'm 
assuming since Mr. Dodd is going to be on for the rest 
of the day, maybe not even finish this tomorrow, 
court's going to reserve the decision about your 
request until tomorrow, okay. Now in the meantime, if 
the Court decides against you and looks at the trial 
transcript, do you have page references? 

MS. PEEBLES: Yes, I do. 

THE COURT: Okay, thank you. Because that's a 
thick trial transcript. 

MS. PEEBLES: Yes, specifically. 

THE COURT: Case move forward. Mr. Dodd, 
subject to redirect by Mr. Moody, and then obviously 
recross by Ms. Bianco. 

MR. MOODY: Judge, I wasn't able to find the 
answer. I was looking for the response. I know I have 
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it, I just couldn't lay my hands on it in the time I 

02 : 59:46 2 

had unfortunately so I don't know how long I intend to 

03 : 00:01 3 

be. 

03 : 00:17 4 

THE COURT: Mr. Dodd, consider you're still 

03 : 00:19 5 

under oath. We now have a redirect by Mr. Moody. 

03 : 00:21 6 

THE WITNESS: Yes. sir. 

03 : 01:23 7 

(People's Exhibit UUU was marked for 

03 : 01:25 8 

identification). 

9 

REDIRECT EXAMINATION 

03 : 01:25 10 

BY MR. MOODY: 

03 : 01:25 11 

Q. Mr. Dodd, I want to show you what's been marked as 

03 : 01:27 12 

People's Exhibit UUU and ask you if you recognize that. 

03 : 01:31 13 

A. Yes, I do. 

03 : 01:40 14 

Q. And what is that? 

03 : 01:41 15 

A. What's commonly known as a file fifteen which is a 

03 : 01:45 16 

New York State Police identification network systems 

03 : 01:48 17 

inquiry. This particular one was relative to a Michael C. 

03 : 01:51 18 

B-O-H-R-E-R with an associated date of birth, that the 

03 : 01:58 19 

request date was 5/25, 1995. The request was submitted by 

03 : 02:04 20 

the Investigator Terrence Whipple, Oswego County Sheriff's 

03 : 02:10 21 

Department, and it has a response. 

03 : 02:13 22 

Q. Well, you -- it's a file fifteen? 

03 : 02:16 23 

A. Yes, it is. 

03 : 02:16 24 

Q. And a file fifteen would provide information on what 

03 : 02:20 25 

with regards to a person? 
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A. Well, it's commonly known as a file fifteen. It's a 

03 : 02:26 2 

criminal records check, and it would provide information to 

03 : 02:28 3 

the requesting police agency, just a police agency, who has 

03 : 02:31 4 

an 0-R-I that would set forth any associated convictions 

03 : 02:35 5 

that are in the system for the person who was inquired 

03 : 02:37 6 

about. 

03 : 02:38 7 

Q. And you said this one is for Michael Bohrer. Does 

03 : 02:43 8 

it have a date of birth on the person? 

03 : 02:44 9 

A. Michael C. Bohrer, date of birth zero-one one-zero 

03 : 02:50 10 

five-six. 

03 : 02:53 11 

Q. Okay, and does this appear to be the original 

03 : 02:57 12 

document? 

03 : 03:01 13 

A. Yes, it does. 

03 : 03:05 14 

MR. MOODY: Showing Exhibit UUU to defense 

03 : 03:14 15 

counsel, I would move to admit. 

03 : 03:19 16 

1 

MS. BIANCO: May I voir dire for a moment? 

03 : 03:21 17 

THE COURT: Sure. 

03 : 03:30 18 

VOIR DIRE EXAMINATION 

03 : 03:31 19 

BY MS. BIANCO: 

03 : 03:32 20 

Q. Was this just a criminal records check in just New 

03 : 03:36 21 

York State? 

03 : 03:36 22 

A. A file fifteen request can be not only for New York 

03 : 03:39 23 

State but any convictions that are reported through NCIC to 

03 : 03:43 24 

the Federal Bureau of Investigation. It's not specifically 

03 : 03:46 25 j 

limited to New York State only, criminal records check. 
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Q. So this one was a national check? 

A. Can I look at it again please? 

Q. Certainly. 

A. Thank you. Yes, it was an NCIC interstate 
identification check. That would be information obtained 
from the Federal Bureau of Investigation in Washington, 

D.C. associated with any reported arrests and convictions 
for any individuals in the United States of America. 
Specifically, this was an NCIC check. 

Q. And there's no record on there about his Wisconsin 
conviction for false imprisonment? 

A. It indicates that there is no record of an arrest or 
a conviction, there's no NCIC warrant which is a warrants 
check. It shows that he has no prior arrests or 
convictions reported to NCIC and no warrants outstanding. 

Q. And just so I'm clear, just because not -- someone 
didn't report something to NCIC doesn't necessarily mean 
they don't have a criminal record, is that correct? 

A. Absolutely correct. You can have a criminal record 
in a jurisdiction. If for whatever the reason the entering 
police agency, for example I'll pick on Florida, doesn’t 
enter the information into the national system, you can 
only obtain from NCIC FBI Washington that which is entered 
in, so if the arresting originating agency doesn't enter it 
in, it won't show up. 
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03:05:26 ij MS. BIANCO: Thank you. I don't have any 

03:05:27 2 objection to that document. 

03 : 05:34 3 THE COURT: UUU is in. 

4 (People's Exhibit UUU was received in 

5 evidence). 

03 : 05:35 6 BY MR. MOODY: 

03 : 05:35 7 Q. And then just to be clear then, this does not 

03:05:38 8 indicate -- you mentioned that it doesn't show 

03:05:4i 9 anything interstate. Does it show anything in New York? 

03:05:43 10 A. No identifiable record in the NCIC interstate 

03:05:47 11 identification index for name Bohrer, Michael, the 

03:05:5i 12 associated date of birth I indicated. 

03:05:52 13 R Q. Okay, and when was this again? 

03:05:56 14 A. The request Investigator Whipple was 5/25, 1995. 

03 : 06:13 15 Q. If you know, how was it that it came that -- that 

03 : 06:22 16 Investigator Whipple on the twenty-fifth of May, 

03:06:25 17 ninety-five, came to run a rap sheet on Michael Bohrer if 
03:06:32 18 you know? 

03:06:32 19 A. I don't have a -- I can tell you that as part of the 

03 : 06:41 20 preparation for trial, that all witnesses that I intended 

03:06:46 21 to call as part of the People's proof, it was my practice 

03:06:50 22. to request of someone, whether it be someone from the DA's 
03:06:55 23 Office or the Sheriff's Department, to run an NCIC check. 
03:06:58 24 I -- I don’t have a clear recollection as to the 

03:07:01 25 circumstances under which Investigator Whipple ran the NCIC 
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03 : 07:07 1 

check on that date, sir. 

03 : 07:08 2 

Q. Was Michael Bohrer going to be a witness for you? 

03 : 07:10 3 

A. No, he was not. 

03 : 07:11 4 

Q. Do you recollect a gentleman by the name of Michael 

03 : 07:16 5 1 

Bort being on the witness list? 

03 : 07:20 6 

A. I believe, yes, my best recollection is that Michael 

03 : 07:25 7 

Bort, name Michael Bort, was one of the witnesses 

03 : 07:30 8 

identified by Joseph Fahey in the witness list that he 

03 : 07:34 9 

provided to Judge Clary and myself. 

03 : 07:37 10 

Q. Showing you again Exhibit K, and just to be clear, 

03 : 07:44 11 

Exhibit double K, KK, is Michael Bort on that witness list? 

03 : 07:50 12 

MS. BIANCO: Is he saying B-0-R-T or Bohrer? 

03 : 07:53 13 

MR. MOODY: B-O-R-T. 

03 : 07:54 14 

THE COURT: B-O-R-T, on Exhibit K. 

03 : 07:57 15 

THE WITNESS: KK, Judge. 

03 : 07:58 16 

THE COURT: Yeah. 

03 : 07:58 17 

THE WITNESS: On KK. which is the witness list 

03 : 08:02 18 

of Attorney Joseph Fahey, the name Michael Bort, 

03 : 08:06 19 

B-O-R-T, Mexico, is identified. 

03 : 08:10 20 

Q. And after reviewing that, I show you something else 

03 : 08:20 21 

I need marked. 

03 : 08:23 22 

(People’s Exhibit VVV was marked for 

03 : 08:25 23 

identification). 

03 : 08:53 24 

Q. Showing you Exhibit VVV, ask you if you recognize 

03 : 09:00 25 

that document. 
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A. I do. 

Q. What is that? 

A. This is also a file fifteen NCIC request submitted 
by Investigator Terry Whipple, Oswego County Sheriff's 
Department, for the person last name Bort, B-O-R-T, first 
name Michael. The DOB identified here is zero-seven one- 
two, 1969, and the date of this NCIC request by 
Investigator Whipple was May twenty-five, 1995. This was a 
criminal history check requested New York State, all 
states, United States of America through NCIC. 

Q. And after reviewing those two documents, does that 
refresh your recollection? 

A. It does. 

Q. As to why Michael Bohrer's name was run? 

A. Yes, it does. 

Q. Why was that? 

A. After I had received as part of the trial procedure 
from Attorney Fahey his potential proposed witness list, I 
would have specifically requested of either Investigator 
Whipple or someone to run an NCIC criminal history check on 
all of the persons that appeared on the defense witness 
list to ascertain whether or not they had any prior 
convictions in New York State or out of state. 

Q. And to your recollection, does Michael Bohrer appea 
on the Attorney Fahey's witness list? 
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A. Michael Bort? 

Q. Bohrer, B-O-H-R-E-R. 

A. Again -- 

Q. I'm showing you again Exhibit KK. 

A. Looking at KK, no, Michael Bohrer, B-O-H-R-E-R does 
not appear. Michael Bort does appear. 

Q. Okay, so -- so why then would Michael Bort's have 
been run on the same day as Michael Bohrer's, Bort, B-O-R-T 
and B-O-H-R-E-R. 

A. That would have been Investigator Terry Whipple 
running a check, Michael Bohrer, because it was close to 
Michael Bort. 

Q. Now 

A. By close I mean close in the spelling and such. 

Q. Now you were asked some questions about Exhibit JJJ 
and LLL. I'm going to show you both of those documents. 

A. Yes. 

Q. You were asked a number of questions about which 
would have been the quote, unquote, original. Do you 
remember those questions? 

A. Generally, yes. 

Q. Now, focussing on JJJ, when you talk about original, 
JJJ has on its second page a document that appears very 
close to the second page, LLL, correct? There was a lot of 
discussion about that? 
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03 : 12:14 1 

A. Yes, it does. The second page of LLL in the main is 

03 : 12:30 2 

an exact reproduction of the second page of received JJJ. 

03 : 12:38 3 

Q. And the difference is again between the second page 

03 : 12:43 4 

of JJJ and the second page of LLL is what again? 

03 : 12:47 5 

A. JJJ page two is the May twenty -- May sixteenth. 

03 : 12:54 6 

1995 handwritten supplemental police reports of 0C5D 

03 : 13:00 7 

Investigator Kleist which has affixed to it the date 

03 : 13:04 8 

stamped received Oswego County District Attorney’s Office 

03 : 13:06 9 

May sixteenth, 1995. Page two of LLL is the exact same 

03 : 13:16 10 

document I’ve just identified with some additional writings 

03 : 13:19 11 

or stamps affixed to it. An additional stamp is date 

03 : 13:24 12 

stamped Oswego County Sheriff's Department May 

03 : 13:27 13 

twenty-third, 1995 indicating it was received, and also 

03 : 13:30 14 

handwriting that I believe to be Investigator Whipple re: 

03 : 13:34 15 

OCSD evidence, R. Thibodeau, G. Thibodeau, Investigator 

03 : 13:39 16 

Kleist. 

03 : 13:39 17 

Q. And so there is a change to LLL, so could they -- 

03 : 13:45 18 

and they both have the green marks on them, correct? 

03 : 13:48 19 

A. JJJ page two has a green mark on it on the top right 

03 : 13:54 20 

corner and LLL the top page has when I say green mark, the 

03 : 14:03 21 

green color ink appears on both, yes. 

03 : 14:05 22 

Q. Now, I want you to turn to the third page of LLL if 

03 : 14:14 23 

you would. 

03 : 14:20 24 

A. Yes, sir. 

03 : 14:21 25 

Q. What is on LLL, what is the third page of LLL? 
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A. Well, LLL is a photocopy of something commonly known 
as an evidence tag that would be affixed to an item of 
evidence whether it be a plastic bag or something else, and 
this particular photocopied evidence tag describes certain 
items of evidence that would have been contained within the 
bag itself, and it is recovered by OCSD Investigator 
Kleist. 

Q. Okay, now, I want you to keep that page open if you 
would and I'm going to show you -- I'll take back JJJ. I'm 
going to show you what's been marked as People's Exhibit B 
as in boy. Do you recognize what that is? 

A. Well, evidence B is a clear plastic bag, affixed to 
a clear plastic bag, appears to be an original evidence bag 
of Investigator Nick Kleist, Oswego County Sheriff's 
Department, describing items of physical evidence that 
would have been placed into the bag and sealed by 
Investigator Kleist indicating a date and time of recovery 
and also a date received by the Sheriff's Department. 

Q. And if you were to compare that evidence tag to the 
third page of LLL, how do they compare? 

A. Comparing third page LLL to the evidence tag that 
appears on the exterior plastic bag, People's B, as to the 
evidence tag, it appears to be an exact reproduction, so 
that LLL page three is an exact reproduction of the 
evidence tag that appeared on the exterior of Exhibit B. 
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Q. Now showing you, excuse me, additionally on Exhibit 
B, and this just fell off, Judge, but there is a single 
page, and I don't know if you can make that out, but it’s a 
single yellow page. Can you read anything off that? 

A. Well, I can read fairly clearly the date stamp 
received May twenty-third, 1995. I just -- I guess my eyes 
betray me a bit. I can see that there is writing. I can 
specifically see Heidi Allen's name, abduction, and other 
associated writings. I can see that. 

Q. How does it compare to the second page as best you 
can to LLL? 

A. Looking at the yellow document that was apparently 
in Exhibit B, and comparing the writing and specifically 
the incident number ninety-four three eight two nine and 
also certain things that I can read on this yellow piece of 
paper, when I compare that to LLL page three, LLL page 
three appears to be an exact reproduction of that which is 
the yellow piece of paper removed from Exhibit B with an 
exception there's some additional handwriting that appears 
on the page three of LLL. 

Q. Okay, is the district attorney’s date stamp on the 
attached piece of paper on Exhibit B? 

A. It is not. 

Q. Would you have an explanation for why that was 
because as we have established I believe, the first page of 
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Exhibit JJJ is the same as the second page of LLL except 
those two date stamps are -- there's additional date stamps 
and writing on LLL. 

A. What this indicates is that Investigator Kleist was 
being very, very thorough. What he did was two things. He 
provided that -- a copy of that document to the District 
Attorney's Office which was date stamped received May 
sixteen, 1995 and he additionally -- 

MS. PEEBLES: I’m objecting to that, Your 
Honor. First of all, he's testifying about the mindset 
of -- of Officer Kleist. 

THE COURT: I’ll certainly disregard that 
comment about Officer Kleist. 

MS. PEEBLES: I don't think he can testify at 
all about anything Mr. Kleist did unless he observed it 
firsthand, and then to characterize him as being very 
meticulous, I would ask that that be stricken as well. 

THE COURT: That portion is stricken. Mr. 
Moody, do you want to be heard with regard to the rest 
of that objection? 

MR. MOODY: Judge, I think he is able to -- to 
determine on the basis of these documents which he's 
testified he's familiar with that about the -- what he 
believes happened, why the three documents are slightly 
different in terms of how they were -- 
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THE COURT: I don't think that was the 
objection. 

MS. PEEBLES: The objection is trying to 
explain why Mr. Kleist did something. Mr. Kleist is 
going to testify, so I suppose we could ask him when he 
takes the stand. It's not appropriate for this 
witness. 

THE COURT: I'm going to sustain. 

Q. Now, turning to QQQ -- I'll take those exhibits 
back. 

A. All right. This is -- I'm giving back to you then 
LLL, that came out of LLL, and these documents came out of 
B, and this -- this is Exhibit JJJ. 

Q. And you have my paperclip? 

A. And your paperclip. 

Q. Showing you Exhibit QQQ, that is what is your work 
copy I believe you described of the VanPatten, Anderson and 
Montgomery reports, is that accurate? 

A. Yes. 

Q. What's the purpose of writing "Brady" on the top of 
that? 

A. My handwriting. It was clearly Brady material. I 
wanted to make sure that this information contained in the 
police reports of VanPatten and also Anderson and also 
Montgomery first was identified by me as being Brady and 
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Donald Dodd - Redirect 

then thereafter to make sure that it would be turned over 
to defense which my writing in my hand, I indicated carbon 
copy turned over to both defense attorneys. 

(Whereupon, there was an off the record 
discussion). 

THE COURT: We'll substitute Exhibit 3. The 
current Exhibit 3 is going to be substituted in with 
the consent of counsel. 

MS. PEEBLES: Yes. 

THE COURT: Vis a vis three that Mr. -- let's 
mark that, and can we cross out the three on that one 
so we don't get confused. 

MS. PEEBLES: Yes. 

(Defendant's Exhibit No. 3 was re-marked for 
identification). 

MR. MOODY: Also Judge, I'm going to show, I 
neglected this earlier, this is Exhibit VVV which is 
Michael Bort, the file fifteen on Michael Bort, and I' 
going to move to admit that. 

MS. PEEBLES: Relevance? 

MR. MOODY: I believe it explains -- it 
combines with why Michael Bohrer was run. 

MS. PEEBLES: What do we care? 

THE COURT: Bohrer is in. 

MR. MOODY: That's fine. 
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THE COURT: I'll sustain the objection. 

Q. You were asked a number of questions about the 
preliminary hearing regarding Gary Thibodeau. Do you 
remember those questions? 

A. Yes. 

Q. And some of the questions were asked about why the 
Grand Jury minutes apparently for Richard Thibodeau were 
not disclosed or turned over. Do you remember those 
questions? 

A. Generally, yes. 

Q. Okay, I want to show you what's been marked as now 
as Exhibit 3 and turn to -- I want you to look at the 
exhibit tabs that were listed as A and B and see if that 
refreshes your recollection as to what the -- about the 
Grand Jury minutes. 

THE COURT: Mr. Moody, what tab is the 
reference, A and B? 

MR. MOODY: Pardon? 

THE COURT: Nothing. 

(Whereupon, there was a pause in the 
proceeding.) 

MR. OAKES: Your Honor, can I step out to 
excuse the other witnesses we have because there is no 
way we'll get to them. 

THE COURT: Okay. 8:45 tomorrow. 
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MR. OAKES: Thank you. Your Honor. 

MS. BIANCO: We're only going to noon? 

THE COURT: Noon. 

A. Yes. I reviewed tabs A and B. 

Q. Does that refresh your recollection as to the 
disagreement over the Grand Jury minutes at Gary 
Thibodeau's preliminary hearing? 

A. Well, it refreshes my recollection as to what it is 
that I said and did, yes. 

Q. And what was the -- what was it that you did with 
regard to the Grand Jury minutes at the preliminary 
hearing? 

A. The preliminary hearing for Gary Thibodeau was 
conducted in local town court, that prior to that, and this 
has been disclosed already, there was a Grand Jury 
presentation as it relates to Richard Thibodeau, that the 
Grand Jury transcript of the witnesses who had testified at 
the Grand Jury that voted true bill indictment as to 
Richard Thibodeau, that Grand Jury transcript had been 
requested by myself to be prepared, the then steno Judith 
Arduino, Arduine (ph), would not have been completed, but 
in addition, I opposed the disclosure of that form of 
information, and that properly was not authorized by the 
CPL Section 240.44 and CPL Section 240.45. 240.44 is a 

discovery statute associated with hearings after an 
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indictment has been filed and before the commencement of 
trial. At the preliminary hearing stage associated with 
Gary Thibodeau, there had been no indictment filed as it 
relates to Gary Thibodeau. Therefore, CPL 240.44 which 
mandates disclosure of prior witness testimony for the 
purposes of a pretrial hearing didn't apply. There was no 
indictment that had been voted against Gary Thibodeau. 

Under CPL Section 240.45(1), if memory serves correctly, 
that also didn't apply. That particular provision deals 
with the requirement that the People disclose prior witness 
statements which would include Grand Jury testimony after 
an indictment had been filed and prior to the commencement 
of trial and that witness being called, so I had opposed 
the disclosure of the document, the information sought by 
Attorney Fahey, first upon a practical ground, we didn't 
have it, it was requested but it was not completed. But in 
addition to that, the sections that were cited, CPL Section 
240.44 and CPL Section 240.45 did not apply. There would 
be no indictment voted. 

Q. Now, so you made a dual argument, would that be fair 
enough? 

A. Triple argument I would think. We didn’t have it, 
and under those two sections it didn't apply. 

MR. MOODY: Judge, at this time I'm going 
to -- I have the -- there was some mention of a habeas 
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03 : 32:54 1 

corpus petition that was issued, and I have the 

03 : 32:57 2 

decision that was made by Judge Nicholson on that 

03 : 33:00 3 

habeas corpus petition. I'd ask the Court to take 

03 : 33:02 4 

judicial notice of it simply because the motion that 

03 : 33:05 5 

was made by the defendant was denied. 

03 : 33:07 6 

THE COURT: Is Judge Nichols the judge that 

03 : 33:09 7 

heard 

03 : 33:11 8 

MR. MOODY: Judge Nicholson is the judge that 

03 : 33:13 9 

heard the habeas corpus petition, yes. 

03 : 33:15 10 

THE COURT: Okay. 

03 : 33:16 11 

MR. MOODY: I don't know if you want to see 

03 : 33:18 12 

it. 

03 : 33:19 13 

M5. PEEBLES: It's part of the record below. 

03 : 33:21 14 

We don't have an objection, but we’d like an 

03 : 33:23 15 

opportunity to review the document. Judge, because we 

03 : 33:26 16 

haven't seen it. 

03 : 33:28 17 

THE COURT: Any objection to that, Mr. Moody? 

03 : 33:30 18 

MR. MOODY: No, I don't have any objection 

03 : 33:32 19 

they want to review it now. 

03 : 33:32 20 

MS. PEEBLES: Before cross-examination I'd 

03 : 33:34 21 

like an opportunity or Randi would like the 

03 : 33:35 22 

opportunity. 

03 : 33:37 23 

THE COURT: Do you want us to photocopy it 

03 : 33:38 24 

right now? 

03 : 33:38 25 

MS. PEEBLES: That would be good. That would 
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03 : 34:01 

03 : 34:03 

03 : 34:05 

03 : 34:07 

03 : 34:08 

03 : 34:11 

03 : 34:12 


03 : 34:15 
03 : 34:16 
03 : 34:35 
03 : 34:37 
03 : 34:58 
03 : 35:01 
03 : 35:03 
03 : 35:08 
03 : 35:10 
03 : 35:14 
03 : 35:15 
U 03 : 35:19 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 
- 
16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


be great. 

THE COURT: Amy, would you mind photocopy 
that? Any objection to photocopying? 


MR. OAKES: No. 

THE WITNESS: Judge, can I stand? 

THE COURT: You can stand to testify if you 
want. Where is Judge Nichols out of? 

MR. MOODY: Pardon me? 

THE COURT: Where is Judge Nichols out of? 

MR. MOODY: Judge Nicholson was a Supreme 
Court Judge here in this county. It's Nicholson. 

THE COURT: Nicholson. 

MR. MOODY: If I said Nichols, I misspoke. I 


apologize. 

THE COURT: No, I probably -- do you need -- 
MR. MOODY: No, I don't need that, I was just 


waiting. 

Q. When the file was moved to the District Attorney's 
Office, and I believe you said it was in the Grand Jury 
room, who was responsible for that file at that time? 

A. Investigator Terrence Whipple. 

Q. And if you needed documents from that file, who 
would you go to? 

A. Investigator Terrence Whipple. 

Q. And would he provide you with what then? 
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A. I -- if there were a particular document or item I 
needed to inspect or view, Terry would help me find it. 

Q. And if the -- so in developing -- I assume at some 
point in time you had your own file full of documents, is 
that accurate? 

A. I had work copies of certain portions of the Oswego 
County Sheriff's Department investigation report, yes. 

Q. And would those have been for lack of a better term 
the originals out of the Oswego County Sheriff's Department 
file? 

A. They were never the originals out of the Oswego 
County Sheriff's Department investigation report. It was 
always a reproduction, a photocopy of the original. The 
original would then be returned by me to Investigator 
Whipple for Investigator Whipple to place it into the 
appropriate portion of the file so that he knew where 
everything could be accessed. It was a huge file. 

Q. Now, when -- was the file continuously maintained 
then in the or located in the Oswego County District 
Attorney's Office Grand Jury room after it was moved up 
there? 

A. Yes. At some point when all matters were concluded 
at the end of both trials, it was moved back down to the 
Sheriff's Department, but yes. 

Q. Now, you were asked some questions about the 
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documents that are -- JJJ we’ll start with. Now that 
document you would have -- you couldn't remember exactly 
when the -- that document in relation to the trial was -- 
was given to Attorney Fahey, is that accurate? 

A. Well, the JJJ, the cover sheet which is the DA's 
letter by myself, is dated May seventeen, 1995. My best 
recollection is it would have been immediately prior to the 
commencement of jury selection, best recollection. 

Q, If it was prior to the commencement of jury 
selection, when you say immediately, would that have been 
on the same day do you believe or do you not remember? 

A. I -- no, I don't remember clearly when. 

Q. If it was prior to the trial, would it have been 
sent to Attorney Fahey through the mail? 

A. Absolutely. It was -- well, there were times when I 
would have hand-delivered to Attorney Fahey. 

MS. PEEBLES: Objection because are we talking 
about what he did with this specific document? I think 
he was asking him a question about this document. 

THE COURT: Yeah, this particular document, 

correct. 

Q. Do you remember whether this particular document was 
mailed or hand-delivered? 

A. Best recollection mailed. 

Q. Now, you mentioned that SS has a cover letter on it 
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03 : 38:33 1 

as well. 

03 : 38:33 2 

A. Yes. 

03 : 38:34 3 

Q. And SS as we've established would have been at some 

03 : 38:38 4 

point during the trial, is that accurate? 

03 : 38:40 5 

A. Yes. 

03 : 38:40 6 

Q. How would that have been given, that particular 

03 : 38:43 7 

document then been given to Attorney Fahey? 

03 : 38:48 8 

A. I would have hand-delivered it. 

03 : 38:50 9 

Q. Whereabouts? 

03 : 38:51 10 

A. Pardon? 

03 : 38:52 11 

Q. Whereabouts? 

03 : 38:53 12 

A. Hand-delivered it to the hands of Attorney Fahey. 

03 : 38:56 13 

Q. But I mean at his office or -- 

03 : 38:59 14 

A. I'm sorry. 

03 : 39:00 15 

MS. PEEBLES: Well, Judge, I object because 

03 : 39:01 16 

does he remember hand-delivering it to Attorney Fahey 

03 : 39:04 17 

or is he saying he would have? 

03 : 39:07 18 

THE WITNESS: I remember delivering it to 

03 : 39:08 19 

Attorney Fahey. It was during the course of trial. 

03 : 39:10 20 

Because it was during the course of trial, I would not 

03 : 39:13 21 

have placed it in the mail, I would have hand-delivered 

03 : 39:16 22 

it to Attorney Fahey. This particular exhibit 

03 : 39:18 23 

designated if I can read SS dated 5/6, 1995, and it 

03 : 39:24 24 

would have been at the courthouse building. 

03 : 39:36 25 

Q. You were asked some questions about 1995 Exhibit 142 


Jennifer Adydan 


Official Court Reporter 





Donald Dodd - Redirect 


1868 


03 : 40:27 

1 

03 : 40:32 

2 

03 : 40:36 

3 

03 : 40:38 

4 

03 : 40:39 

5 

03 : 40:40 

6 

03 : 40:43 

7 

03 : 40:43 

8 

03 : 40:45 

9 

03 : 40:47 

10 

03 : 40:49 

11 

03 : 41:02 

12 

03 : 41:04 

13 

03 : 41:07 

14 

03 : 41:09 

15 

03 : 41:10 

16 

03 : 41:12 

17 

03 : 41:17 

18 

03 : 41:19 

19 

03 : 41:20 

20 

03 : 41:21 

21 

03 : 41:21 

22 

03 : 41:24 

23 

03 : 41:26 

24 

25 


which is Attorney Walsh's motion and specifically the 
paragraph that's on page eleven numbered or enumerated J or 

numbered lettered J. 

THE COURT: Page eleven. 

THE WITNESS: Page eleven J. 

MR. MOODY: Yeah, paragraph J on page eleven. 
THE WITNESS: Yes, sir. 

THE COURT: Hold on a second. Are you done 
with those? Can I have those back? 

MR. MOODY: I'm sorry, I'm doing that 
constantly. I apologize. Judge. 

THE COURT: It comes to me, that comes to me, 
the judicial notice, that’s mine. 

MR. OAKES: Do you want to have this marked, 

Your Honor, as a court exhibit? 

THE COURT: Can I have this marked as a court 
exhibit I guess one at this point? Any objection to 
Court Exhibit 1 being marked? 

MS. PEEBLES: No, not at all. 

MR. MOODY: Are there other Court exhibits, 

Your Honor? 

THE COURT: I don't think so. 

MR. MOODY: Is it Court Exhibit 1? I thought 
we had other Court exhibits like the stipulations and 
the -- 
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(Court's Exhibit No. 3 was marked for 
identification). 

THE COURT: Go ahead, Mr. Moody. You’re on 
Exhibit 142. 

MR. MOODY: Judge, before I get into this, I 
have the -- with regard to Judge Walsh's -- that 
motion, I know that I've seen the response and notes on 
the response that were done specifically with the 
investigation of the leads that was -- that were 
referenced in Exhibit J. The problem is that in the 
ten minutes that I or fifteen minutes that I had, I 
couldn't find it, and I have -- because I didn't 
anticipate it being needed here. 

THE COURT: So what are you asking? 

MR. MOODY: What I'm asking is I have -- I 
don't have much more to go on redirect other than that 
response. If he's coming back tomorrow, what I'd like 
to do is be able to -- to start up with him tomorrow on 
that topic. 

MS. PEEBLES: If you want to adjourn right 
now, that's fine with us. We can start tomorrow 
morning. 

THE COURT: 8:45, that will give Ms. Bianco -- 
hold on, sir. Ms. Bianco have more time to review that 
as well yes, sir. 
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THE WITNESS: Judge, I have a personal and 
private matter I need to address to the Court and 
counsel in chambers or somewhere privately on the issue 
of my availability tomorrow morning if I can do that. 

THE COURT: Any problem with that? 

MS. PEEBLES: No. 

MS. BIANCO: No. 

THE COURT: Let's go in chambers. 

THE WITNESS: Thank you. 

THE COURT: We'll adjourn this matter till 
8:45 tomorrow. We'll decide which witness comes up. 

We don't need to go back on the record. 

MR. OAKES: I don't believe so. 

(Conclusion of Proceeding). 

* * * 
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